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OFFICE OF PERSONNEL MANAGEMENT'S SUPPLEMENTAL REPLY
TO THE RESPONSE OF APPELLANT JENEE ELLA HUNT-QO'NEAL

Introduction

On Deceraber 30, 2008, The Oftice of Personnel Management (OPM; Ageney) found Jenee Ella
ITunt-O'Neal (the Appellunt) unsuitable for Federal employment bascd on two charges, (1) mmsconduct
or negligence in emplé:!y ment and (2) material, intentional false statem.en_t or deception or fraud in
examination or appointmém, and directed the Internal Revenue Service (IRS) to remove he.r. H;a:nr
O'Neal v. Office of Pers. Mgmi., No. AT-0731-09-0240-1-1 (M.S.P.B. Tnit. Dec. filed Scpt. 11, 2009).
The Appellant appealed to the Merit Systems Protectién Board (Board), Following a hearing, the
presiding administrative judge sustained both charges, found that OPM's determination of unsuitability

was supported by a preponderance of the evidencee, and affirmed OPM's suitability action. Jd.

!
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The Appellant filed a petition for review on September 23, 2009. On October 19; 2009, OPM
moved for an extension of time to respond to the petition, asserting that the appeal presented the smﬁe
issues raised in the Aguzie ana Barnes appeals. In an October 22, 2009'0rdcr, the Board consolidated
the appeal with Aguzie, ef al. v. OPM.

1n its opening brief in the ;consolidated appeal, OPM asserted that "the ovder coruscylida‘ting the
Hunt-O'Neal appeal to tae other three appeals may have been improviciently gramcd,"rsincc "Appellant
Hunt-O'Neal apparently would not, based on her service history, meet the definition of an 'employee’ in’
5US.C. § 7511 {a)(1)XA)." (Agency Opening Br. 2n. 1, D<:cj 7, 2009, citing the Agency Iile, tabs 2a,
2n (Notification of Personnel Action forms sho.wing that the appellant was appeinted ] anvary 7, 2008
subject to a one-year probationary périod, and removed less than one year later, on lanuary 5, 2009)).

On August 9, 2010, the Board issucd orders to pro bono coﬁnsel for the Appellant, giving her the
opportunity to file a response, and giving OPM the opportunity to file a supplemental reply. The
Appellant filed her response brief on August 31, 2010. OPM hereby replies to the Appellant's response

brief.!
Arcumenit

At the time of her directed removal, the Appellant, unlike the other appellants in this
consolidated appeal, could not meel the definition of an "employee" in S U.S.C. § 7511(a)(1). The
Appellant admits that the IRS appointed her on January 7, 2008; that OPM ordered her removed on

December 30, 2008 based on an unfavorable suitability determination; and that the IRS removed her less

l The Appellant's argument concerning the merits of the other consolidated appellants' claims

(Munt-ONeal Res. Br. 4-13, Aug. 31, 2010) are not relevant to the questions presented in her own
appeal, and accordingly. arc not addressed in this reply. OPM replies in a separate brief to the August
31, 2010 response brief of Holley C. Barunes. .
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than on.e year after her appointmcﬁt, on January 5, 2009, (Hunt-O'Neal Res. Br. 2-2.) Funlier, the
Appellam citjes_her January 7, 2008 SF 50 form. (J/4.2.)* This form documents that she had no military
ot ¢ivilian Federal servive prior to January 7, 2008, and that she was appotnted "subject to completion of
la] onc ycar initial probationary period beginning 01/7/08." (Agency File, tab Zn at 1.)

[t is well settled that "a probationary employee with less than 1 year of'cu;rent continuous
ser-vice ... has no statutory night to appeal [her] sgparaticjn." Rive;m v. Dep't of the Navy, 114 M.S.P.R.
52, 53 (2010). An employing agency may refer a case involving an appointee's falséﬁcatior to OPM for
a suitability action under 5 C.F.R. part 731, or may instead take a probationary acticn under 5 C.I'R.
part 315 after piving notice to OPM. Gamble v. Dep'r of the Army, 111 M.8.P.R, 529, 534 (2009).
When OPM orders an appointee's removal as the result of an unfavorable suitability determination under
5 C.E.R. part 731, the appointoc's right to appeal to the Board is found in Part 731, znd the procedures in
Part 315 are inapplicable. Wardv. Dep't of the Navy, 44 M.S.P.R. 493, 497-99 (1950); see also
MeChesney v. Dep't of Justice, 55 M.SP.R. 512, 515-16 (1992), aff'd sub nom. McChesney v. Merit Sys.
Lror. Bd., 5 .3d 1503 (Fed. Cir. 1993) (table); Munson v. Dep'r of Justice, 55 M.8.P.R. 246, 251-52
{1992). Because OPM ordered the Appellant's temoval based on a suitability deterrnination under 5
C.I'R. Part 731, the Appellant was entitled to appeal her removal only under Part 731 procedures, and

she could not invoke the procedures in Part 315,

2 Notwithstanding the Appellant's admission that she worked [or the TRS [or less than one year,

and her favorabic citation of record cvidence showing that she does not otherwise meet the Chapier 75
definition of an "employee,” she asserts that the Board cannot at this stage dispose of her appeal, but
must remand it "for a finding of fact as to her employment status at the time of her rsamaoval." (Hunt-
O'Neal Res. Br. 12,) If'the Appellant believes that she is an "employee” entitled Lo adverse action
appeal rights under 5 U.S.C. Chapter 75, she has the burden of proving the clements of the Board's
junisdiction by preponderant evidence. 5 C.F.R. § 1201.56(a)(2)(i). The Appellant, througl counsel, has
failed to make a jurisdictional showing. and has instcad prollered argument showinyg that the Board
lacks jurisdiction over her appeal. The Board should not accept her invitation to remand the
jurisdictional question. y
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Conclusion

'For the foregoing reasons, and the reasons stated in the Agency’s prior submissions in this appeal,
the Appellant was entitizd to appeal her removal only under 5 C.F.R. Part 731 procedures. The
Appellant’s September 23, 2009 Petition for Review should be denied for failure to meet thz Board’s

criteria for review.

Respectfully submitted,
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