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UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD

)
Hyginus 1], Aguze, Holley C. Barnes, ) Docket Nos.
Jenee Ella Hun{-O™Neal, and ) :
James A. Scoft, ) DC-0731-09-0261-R-1
.Y DC-0731-09-0260-R-1
Appellants, 7 ) AT-0731-09-0240-1-1

) CH-0731-09-0578-1-1
V.

Otlice of Personnel Management,
Sep 22 200

Agency,

FA

'QFFICE QF PERSONNETL. MANAGEMENT’S SUPPLEMENTAL REPLY
TO THE RESPONSE OF APPELLANT HOLLLY C. BARNES

On August 9, 2010, the Merit Systems Protect‘ion Board (Board) issued ordets to pro hono
counsel for two of the Appellants iv this consﬁlidatcd appeal, Holley C. Barnes and Jenee [lla Hunt-
()'Neal, giving them the opportunity to lile response briefs, with an opportunity fbr tne Officc of
Personncl Management (OPM; Agency) to file supplemental replics. Appellants Bamnes and Flunt-
O’Neal filed their response briefs on August 31, 2010. OPM hereby replies to Appellant Bamnes'
response brief'

ARGUMENT

The Appellant was removed from her job on the basis of OPM’s determination that she was pot
suitable for federal employment under the citeria set forth at S C.F.R. Part 731, As we have described
in our prior briefs, Part 731 was promulgated consistent with OPM’s rule making al-lthorily that pre-
datcs the Civil Service Retbrm Act (CSRA). As we have also shown, when Congress enacted the

\\

OPM replies to Appellant Hunt-O'Neal's responsc in a separatc brief.



09/22/2010 12:35 FaX¥ . ‘ . @003/0'12

CSRA_ il expressly ratified and preserved the existing eivil service rules, which include the rules
governing suitability.

Under OPM’s rules governing suitability actions, employees possess a right of review belore
the MSPR that is very similar to the right o MSPB review that is provided to employees who have been
removed pursuani to Chapter 75. The primary ditfcrence between the rights afforded is that the Board
may nol “miti gate” a removal that is dirccted by OPM based on its detcrminat.ion that an individual 1s
not suitable for federal c:mploymcnt as it can a removal action initiated by an agency under Chapter 75.
In deciding whether 1o uphold an unfavorable suitability determination the Board may, howcver, look al
factors that are similar to thosc it considers when deciding whether & pcnalty should be mitigated under

- Chapter 75. In the suitability context, the Board may revicw these additional considerations in deciding
whether OPM has proved the merits of the suitability determination.

This distinction sterns from the fundamentally different character of an OPM initizted
suitability action against an employee as comparcd to a Chapter 75 adverse action taking by an
employing agency. ’fhc former by definition involves a determination that an individual s disqualified
generally from continuing 1o hold a 1'edcraL job becausc of particular types of misconduct that are
considered to go to the heart of the civil service examination process (maierial, inter:ticanal false
statements, deception or [raud in examination or appointment; refusal to-furnish testimony as required -
by éivi] Service Rule 5.4; or a statutory or regulatory bar which preverlns thc. person’s lawful
employment). The concept of “mitigation,” which allows the Board to review whether a pealty
QCcision 15 within the bounds of reasonablencss and adjust it accordingly, is simply inapposite: if an
mdividual 1s not suitable (that (s, disqualified from) federal employment, removal must be part of the

outcome, simply as a matter of logic.
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The distinctions between unfavorable suitability determinations and Chapter 75 adverse actions
are made explicit by OPM’s regulations (which are entitled to substantial deference) and by the MSPB's
own regulations. 'The distinctions have been applied in 2 long line of heretofore unqucstioned Board and
Federal Circuit precedent. The Appellant bas failed to provide the Board with a persuasive justification
for rejec;ting OPM’s interpretation of fhe statute or departing from this well established practice and |

precedent.

A. The Appellant’s “Plain Language” Argument is Without Merit.

cteqantr oyt

lhe Appcllam arpucs at some ]englh lhnt.she ﬁts unde% the deﬁmt)on of en-]ploycc set iorth
in 5 U.8.C. Chapler 75. (Bd.rnt:b R.Eb Br 5 6, Aug 31 2010 c1t1ng 5 U S C. § 751 (a)(l)(:\)) She
pmnr_s out that 5 US.C. C lnp‘rer 75 cxprcssiy apphm,s 10 rcrr.{ulral a“‘ and argues that a suuab Uity removal
,duxcted by OPM must bu an adverse actlon \UbjECt to (,hapter 75, mﬁcc it "lS not among the l1smd
qtatumry exceptmm " (Td 7 g, utm;, U S C. 37512 ) ClalmIng that the “plain language™ of Chapter
75 covers an OPM ordered suitability removal, she (and her amici) argue that OPM s regulations are not
entitled to dcl'ci—en'cu. - 4; see alyo NTEU dmicus Br. 3-5, June 3, 2010;:‘ AFGE .Af{*zz'cus Br. 5-8, June 7,
2010. o | o o 'l

Thé Appellant's “plain Ianguagc“argumbnl 15 nve:rlyslmphsub.md i gn“ore s the ovéréll' :
statutory structure, its h_istofical édhtext; zm'dk:t}.{e cr.;iticalrdi;t%’r‘lé-ti(:n1s:'t;émlfeén the i |'|tBI_’C-StS-Sf:l:VCd by
ageney inthated adverse actiuns'an-d OPIVI initiated suitabilit;r :;ctiohé. "i"h'us, OPM acknowledges that' <
ih: Appel]zmt raeets the definition of "empioycc" under C.‘héipter 75 ,‘and that she has been removed from
her job. But what the Appellant glo‘.su over is that Chapter 75 prescribes procedures for “zn agency™ to

take an action against one of its own employces “lor such causc as will promote the elliciency of the .

service” subject to OPM’s regulations. 5 U.S.C. § 7513(a). Further, the procedural rights afforded by
\
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scelion 7513, including the right of appeal to the MSPB contained at scetion 7513(d) are expresslry made

I

appli.cablc only to “an cmployec against whom an action is taken under this sectiorn.” (Eraphasis

su pplicﬁ.) The action tuken against the Appellant was not “taken under” Chapter 73 bocause it was not
taken by her employcr at its own mitiative for such cause as will promote the efficiency of the service; il
“was directed by OPM and taken pursuant to S CFR Part 731, Subpart C, based on the specific sfandards
set forth under that regulatory scheme. |

‘Thus, the structure and text of Section 7513 make it obvious that it was infended to establish
cmployces’ procedural yights in the céntcxt of actions ipitiated by their employihg agencics, not OPM
di_rec.ted actions. Section 7513(b) provides employees with a right to a writlen notice of reasons for the'
proposcd action {rom “‘the agency™ (not from OPM),Ilo a féasnnable time to answet this emploving
agency stalement of reasons orally and in writing, and to a written decision by the employing agency
concemning the proposed removal..

It is inconcetvable that Congress intended to subject suitability determinations n{adc by OPM
t this process, which was clearly designed to allow an employcc to sceure rcconsids-:mlion of a decision
macie by his or her employing agency. The underlymg revie-‘wable dccisiﬁn in a suitability dctermiﬁation
15 made by OPM, not ar. em }-)loying agency. The employing agency exercises no managen:ent
diseretion in removing the employec and therefore cannot reverse the unfavorable suitability
determinalion as a consequence of an employee’s writtcln or oral response. In fact, the employing
agency’s interests may not be aligned Witil thosc of OPM. That is why Civil Service Ruic V gives the

. employing agency as well as the cn_lp]oyee‘lhe right to "appeal[] the Dire_ctor‘s finding that @ separation

or ather action is necessary," see 5 C.F.R. § 5.3(a)(1), a right that OPM has provided in its implementing
regulation. See 5 C.F.R.§ 731.303(b) (Apeney's ri ght to answer OPM's charges). [urther, an employer

may be sanctioned if it fails to remove the emplayee as ordered.  Civil Service Rule V, § C.I.R.



e
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§ 5.4(c). Lhe fact that Chapter 75 lists a “removal” as a covered action does not, tharefore, compel tﬁe
conclusion appellant seeks. Cf. Horrner v. Andrzjewski, 811 F.2d 571, 575 (Fed. Cir. 19871» (holding
that although Chapter 75 cxpressly applies to furloughs, an emergency furlough is not an action taken
under Chapter 75 because the agency has no choice not to order the furlough; “[i]f an . . . [otherwisc
covered] action is taken because an agency has no choice, . . . it can rcasonably be said that the agency
did not ‘takc an action’ covered by chapter 757). The fact that Chapter 75 li-sts a “removal” as a covered
aclion does not, therefors, compel the con_clusion the Appellant seeks.

Further, the Appellant's “plain language” argument is implausible because substituting the
employing agency for GPM in defending a suitability determination undermines the role that OPM plays
in protecting the integrity of the cxamination. process and-of the-civil service generally when it makes
suitability determinations. A OPM determination that an.cmployee is not suitable for federal
employment involves a broader set.of interests than those.an individualemploying ,zlgency posécsses_
OPM’s determination can result. in@go.vemment-wmc debarment.of.an individual from fedzral -

"cn;ployment_,‘a remedy that an individual agency lacks the authority or the expertise fo order. In
making suitability determinations, QPM 15 acling i1s tole as guardian of the examinstion process and of
the merit based civil service; it is OPM that must prosecute such caécs before the MSPB, 1o protect thése
broader interests. As noted in OPM's briefs in this consolidated_abpeal, both.Congress and the President

i
have conlerred this responsibility on QPM. - ..
Finally. ‘thc Appellant’s-reliance oﬁ the exceptions-clause c-ontained-at SUSC §75121s
unavailing. The exceptions clause lists five types of actions.that are subject 1o other statutory
procedures. Its,\purpo,se was to reconcilc these other codified provisions of t_he Act with Chapter 75.

(See Discussion in Agency Reply Br, at 10-11 & n.7.) Given this purposc (as well as the savings
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provisions of the CSRA), nothing can be read into its failure to cxplicitly exclude directed reraovals
under pre-existing civil service rﬁlés from the coifcragc of Chaptcr 75. h

In short, there is no merit to the Appellant’s “plain language™ argument (or that of the amici).
Instead, as OPM arguced 1o its opening and reply briefs, the language and history of the CSRA confirm
that the process Congress set up in the CSRA for adj udicating adverse actions that agencics take against
their own cmi:rloyees wis not intended to supplarit the procedures set forth in Exccutive order and in
OPM’s reguiations [or securing review of suitability determinations made by OPM To the tontrary, as
15 also explamed in detail in our previous bricfs, Congress expressly stated that it intended to prescrve
existing civil service rules, including those. governing OPM initiated suitability determinations “except
as otherwise providéd in the Act."..CSRA,'§.90f1, S1.S.C.§1101 note. The Act do=s not provide an
altemative procedure for the rcv,icw-ot?éuitabilily determinations. OPM’s regulations are entitled to
deference under Chevron, . U.S A, .Inc. v.:Natural Kes. Dej.'.Cbunci!,-4.67--U..S. 837 (1984). ‘'he Board, )

accordingly, should de;:liné.lhe-Appel.lantr’:s invitation to depart. {rom decades of settled law and practice,

and to invalidate both its own and OPM’s regulations governing suitability determinations.

B. - OPM’s Authority to Promulgatc the Suitability Regulations Is Firmly Grounded in
Statute. - :

In additioﬁ 1o its “plain language™ argument, the Appellant argucs moic generally that QPM's
suitability ;cgtllalicans, in aulhoﬁﬁ;.iug actions against tenun;d employees, exceed the autharity delepated
to OPM undc_lf 5 U.8,C. § 3301 1o regulate “admission . ... into the civil service” and to "ascertain the
titness of applicants." (Bames Res, Br.9-12)) LA

CEirst, 5TUS.C.§ 330115 |1qt-t!ic;solg-statutory authorily for OPM’s suitability regulations. As

stated in the authority citation for 5 C.F.R. Part 731, the regulations are also authorized by a dclegation

-6-
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under 5 U.S.C. § 7301, authorizing the President (o “prescribe regulatiéns fo.r the conduct.of employees

- in'the executive branch,” and 5 U.S.C. § 1302,\ authorizingNOPM, subjcct to the Civil Service Rules, to
“prescribe regulﬁtions lor, control, [and] supervise . . . examinations for the competitive service.”
(Agency Opening Br. 9 & n. 3, 11-12.) Conpsistent with thcéc provisions, OPM has the authonty to take
a suitability action after the first yéar of e'm.ployment, although OPM’s) LzrisdictiOn 10 do so 1s
circumscribed, and 1s limited to three circumstances that go to the heart of the Civil Service examining
system. (Agency Reply Br.3n. 3.) |

The Appellant argues that OPM likewise cannot rely on Executive Order 10577, as amended, as

the source of'its authorit}{,tp.rt:gu]&tg suitability, actions.against cmployces, including. dirceted removals,
under rule Vo of E.Q. 10577, in the:face of later-cnacted -._c_:gnﬂict,h;g.,pro\{isionsg_.gi_j‘ the CSRA.. (Barnes
Res. Br-13.) The Aﬁpellant’s arpument is unavailing because the CSRA itselfreseived the President’s
existing aguthoritif:s.and delegations-of authority under: Exccutiv,crordcr..??[c]xccpi as otherwise expressly.
provided in” thc CSRA [cmphasis‘suppl.ied]-.: CSRA. §904, 5 US.C. § 1107 vote; .‘.'ee- also CSRA

- §.902(a), 5 U.S.C. § 1101 note, discussed infra. The CSRA. is not a later-cnacted statute in conflict with
F 0. 10577 since the CSR4 itself ratified 1.0, 10577 and the delegations made thercunder, and

. . . 2
effected no cxpress amendment or revocation of any of its provisions.” -, . . -~

2 Moreover, as OPM argued:in greater detail in its previous brisfs, even if Congress hzd not plainly

signaled, in CSRA §§ 902(a) and Y04, its intent to reserve dislinct suitability actions and procedures,
Congress' intent 10 do so must beipresumed. Lackhouse v Merit Sys. Prot. Bd., 773 F.2d 313,316 & n.
6, 317 (Fed. Cir. 1985} Lavshm v, Dep { r)frhe Navy, 767 F.2d 826, 840, 842 (Fed. Cir. 198 5)

Y ‘ . 2-7— e T
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C. The “Unificd Penalty” Principle is Inapplicable to Suitability Actions.

The Appellant finally argues that if the Board has jurisdiction over a suitability removal as an
aéivcrsc action umiér 50U SC‘ Chapter _75, the Board also has adverse action jurisdiction over other
suitability actions taken against the employee, such as debarment or cancellation of eligibihities, under
the "unificd penalty” principle. (Bafnes Res. Br. 14-13, citing Brewer v. Am. Bartle Monumenis
Comm™m, 779 F.2d 663, 664-5 (Fed. Cir, 1985); Campbe([ v. Dep't of Vererans Affairs, 93 M.S.P.R. 70,
73 (2002).) | | |

The “unified penalty” principlo-allows the Board to, determine-whether.a removal or other adverse
action taken under Chapter 75 has had conditions placed upon it, such as an acéompanying
reassignﬁlent, that make the adverjse aclion“excessive or unrcasonable” in the circumstances, and
therefore subject to mitigation. ‘.Sfee..ﬁfjewgr,' 779.F 2d-at 665. Even.if the Board could review a directed
removal under adverse action pr.ocedures,kthe Board could not.review a-debarment or a cancellation of
chgibilities.as part of a,"unified penalty.””; Debarment und cancellation.of eligibilities are-actions made
cxpressly distinet from the dirscted remoﬁal by regulation, and they serve to prospectively rcgulalull_ht-:
0011duct-___,_of. and admission wito cxaminations, not to place condi'.[.ions on a directed removal. (Se¢ Agency .
Opening. Br. 26; § U.5.C..§ 1302(a); Civil:$ervice Rule IL. 5 TR §.21 () 5 CH.R,§§ 731.203¢a)(1),

@3, (2)(4).)

. .~ CONCLUSION -

4

.. For the [oregoing reasons, and thereasons stated in the Agency's prior submissions in this appeal,

the Appellant was entitled to appeal her removalonly under 5.C F.R. Part 731, not under 3 UJ.S.C.
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§ 7513(d). Because the Board has already found that the Appellant’s petition fails 10 meet the Board’s

criteria for review, 112 M.S P.R. 273,274 (2009), and because the Board must resclve the additional

questions presented in (OPM’s favor, the Board should issue a final order informing the Appellant of her

right to judicial review.

Respectfully submitted,
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