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APPEAL FO T

FAX NO. 6785534401 %

INSTRUCTIONS

GENERAL: You donot have: to use this form to file an appeal with
the Board. However, if you do not, your appeéal must still comply
with the Board's regulations. 5 C.F.R. Perts 1201 and 1209. Your
agency’s-personnel affice will give you access 1o the regulations,
and the Board will expect you to be familiar with them, You alsa
should becorie familiar with the Board's key case law and control-
ling courtdecisions as they muay affect your case, You must tell the
Board ifyou areraising an affirmative defense (see PartTV), and
you are responsible for proving each defense you raijse.

WHERE TOFILE AN APPEAL: Youmust filc yourappeal with

the Board's regions! or field office which has responsibiliry for the

prographic area in which you are employed See.5 C.F.R, Part
1201, Appendix 1.

WHENTOFILE AN APPEAL: Yourappea! mustbe filed during
the period beginming with the day after the effective date of the
action you are appéaling and ending on the 30th day after the
effective date. Youmaynot fileyour appeal beforc the effective date
of the action you sre appealing. Ifyou are appealing from adccision
which docs not set an effective date, you must file within 35 days of
the date of the decision you arc appealing. {fyour appeal date your

is late, it may be dismissed as untimely, The date of the filing is the.

appeal is postmarked, the dute of the fagsimile ransmission, the date
itis delivered to a commercial overnight delivery service, or the date
sf receipt if you persanally deliver it to the regional or ficld office

HOW TO FILE AN APPEAL: You may file your appcs! by mail,
by facsimile, by commercial overnight delivery, or by personal
delivery. You must submit two copiés of both your appeal und all
atrachments.. You may supplement your rgsponse 10 any qu¢stion on
scparate shegts of paper, but if you do, please put vour name an
address af the top of ¢ach additional page. All of your submissions
must be legibleandon 8 1/2" x 11" paper. Your appenl mus¢ contuin
your or your represéentative's signature in block 6. If v does not,
your appeal will be rejected and returned to you. If your
representative signs block 6, you must sign block 1) er submit a
separate written designation of representative.

WHISTLEBLOWING APPEAL/STAY REQUEST: If you be-
lieve the action you are appealing was threatened, propesed, taken,
or not taken hecanse of whistleblowing acuvities, you must com-
plete Part VIT af this form. If you are requesting a stay, vau musi
complete Part VIIT of this form.

Privacy Aet Statement:  This jorm requests personal information
which is relevanr and necessary (o reach o decisicn in your appeal. The
U.S. Merir Systems Protection Board collects thiv informarion in order to
process appeals under its statutory and regulatory authority. Since your
appeal is a voluntary action you are nof required 10 provide any personal
information in connection with It. Howaver, failure to supply the U.S.
Merit Systems Protection Board with all the informaiion essential 10 reach
@ decision in your case could resull in the rejection of your appeal.

The U.S. Merit Systems Protection Boord is authorized under provi-
sions of Exccutive Order 9397, dated Novemnber 22, 1943, to reguest your
Social Security munber, but providing your Sectal Security number is
voluntary and failure 10 provide it will not resull in the rejecrion of yaur
appeal. Your Social Security number will only be used for identification
purposes in the processing of your appedl.

You should know thar the decisions of the U.S. Merit Systems Pratection

Na'm ﬂa\( st rmddle initial)

AMMJ}/., Crintrp /-

Board on appeuls are findl adminisirative dacisions and, ws Such, are
available (v the public under the provisions of the Freedom of information
Act. Additionally, it is possible that informailen contalned in yoir appea!
Sile may be relecsed as required by the Freedom ef Informarion Act. Some
irformation abgus your appecl will also be wved in Geperseaclized form ax
a data buse for program statisncs.

Public Reporting Burden:  The public reporting burden for this
collection of informatlon is estimared to vary from 2U minuses 10 1 hour,
with an average of 30 minutes per rexpoanse, inclhuding time jor reviewing
the form, searching exivting dara sources, guthering the data necessary,
and completing and reviewing the collection of Infarmation. Send com-
ments regarding the burden estimare or any other aspect of the collection
of information. including suggestions for reducing this burden (o the
Office of Planning and Resource Management Services. Merit Systemis
‘Protection Board, 1!20 VermonlAve. NW., Washingian, DC 20419.

3. Present address (rumber and street. clpy, state, and ZIP code) You v it natify the Baard
of any chonge of nddress o

while the appeal is pendb-g with the MSPH.

4. Home phone (incivde arca code)

.

$. Office phane finciude arec i

/?_

. 1 certify that all of the statements made in
this appeal are true, complete, snd correct
to the best of my knowledge and belief.

Date signed

YAl

Proviews edisioni obzalue

Dptieny’ Yo Y1 IRy 194
NSHE

SCTHR 120} uagd 120
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g o : epresentative v 0

-You may represent yourse!f in this appeal, or you may choose samedne (o represent you. Your representarive doss not |
be an attorney, You may change your designation of a representative: ar a later date, if you so desire, but you musi nuii

Bourd promptly of any change. Where circumstances require, a se 2arate desi

the original fifing. Include the information requested in blocks 7 thy ough 1.

Part 1 Desigaation of

FORS

"I hereby designate S

o serve as iy <o

delegate to my representative the authority to sctile this appeal on my behalf, Tunderstand that any limitation o thi
autherity must be filed in writing with the Board."

3. Representative's address (humber and stree, city. state, and
ZIP codsg).

4. Representative's employer

10.9) Representative's telephone number ¢ingfude o o

«0.b) Representative's facsimile number

I'l. Appellant's signature -

_ i : Jed Action ] S ; '
- Briefly describe the agency action you wich to appeal and anacht the propasal letter and decision lewter. if yau o
decision relating o the denial of rerivement benefits, attach a copy of OFPM's reconsideration decision. If the m,

its equivalent is available, scrid it now; hawever, do NOT delay f iling your appeal because of it. You may submil

it becomes avuilable. Later in the proceeding, you will be afford:d an opportunity 10 submit detailed evidénce it st
appeal,

12

L |
13. Name and address of the-agency that took the action you are aprealing 14.Your position titfe .
(Including bureau or other divisions, as well as street address, ciny, stite and Z1P codz) the time of the actir
£, S, 2 S7H ¢S, Fra /-//AL/.{\-' %’oc‘ ESTTA S
i i 2 A PEDe
Fwo Ceeetn B>, : ,
Artae_ 64, 3030¢ . _ BTeli?, G
15. Grade at vithe of the action pppealed | 16. Salary at the time o7'the action appealed [17. Are vou a vetsrar
the employmicni s
6 0 ST pa . Ors & .
18. Employment stamus at the time of the action appealed |19, Y1 :etired, date of retireinent 20.Type of seryid
(2] Temporary (] Applicant (3 Retired (irm:nth. diey. year) L Compeiinis
s : O Excepled ]
R]/Pcrmanunt 3 term [ Seasonal ] Foseign
21, Lengh of gavernmens service 22, Length of service with acting ugency 23, Were you secving ¢ 1
trial period ai the e o
/é y/_’\{, ,ZJ_yAs . . appealed?
O Yes B 2
24, Date you teceived written noticc 25, Date you received rhe final decision notice (26, Effective date of -,
of the proposed action (monrh, day, (month, day, year) (ctach a copy) (month, day, ysor)
Year) (attach a copy) C(, . & /ﬂ J 2
S P~ . )
2.23 10 G 27 10 70310

gnation of represcntatlve may be submied

B during the coursc of this appeal. T understand that my réprcscnlative is suthorized to act on my behalf. In addsio;, ally

o=
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27. Explain bricfly why you think the agency was wrong in tnkiﬁg this scrion. . .

I el THE ACENEY WIS 1EoRE Ja) TARME TS parrod QERSE - WAS serit)
LORRINE, THEN Senkr 70 THE STWOE) Room For (& mos. THEW ST formE
Wi ne LAYy, I/ SORINITHRIL Y o THERE AlG OITER ERPLOYEES (M WERE ALSO
J’U‘VTIL/Q/WE AVD TIEY JRE ;egpc’g////x/é’ DA P EINSITT IV

28, Do you bclié;fe the penalty imposed 29. What action would you like the Board to take on tﬁis case (i.c., what remedy are you
by the agency was oo harsh? asking for)? 7— T A5V E TO AL ) AN IATED JRi gL sies
B ves O No OF LESTHAY § COLTIAIATIS e PRY UNTIC St
- [SSUES i) & HEEW RL50LUED - ;
LA _ Part iy a\pp_c[_l_'
-0} Do you believe the agency 30.b) If so, what is (ace) (he error(s)?
committed harmfil procedural LSt Ld RETENVE CoPEUSHTToN FOR. M

'y Delenses

crrotr(s)? i ) i 2
- BEIEIVED WL 24) 24TY Pae 708 USKS, 2 D/nE 78 THE
,K Yes O wNo Viwpd AT O F (713 . L HE LOT SLECEIVE ARIY Cem PERSHTI,

30.c) Explain fow you were harmed by the error(s). ] - r——
: \Z:’/,"f'q /'/l/ 1":/4//?7!/0//9(/ agmfjsj ZUE 70 /Wg NET /eEE'/L///Ijﬂ (d/‘f/@/\bﬁ'/-/ﬂ/'/'

T s = / ; ) pe SENT SPME AAD WS PECEIVILG A
ks AATIVELY WORKINGE LEFRE T As SENT 170707 )¢ e

3L.n) Do you beliove that the action you 131.b) If s0, what Jaw?

are 3 ling violated the law? )
3 a(rf . gv"geN“ V| e peras I RIS ST OF JFTS
cs (4]

31.¢) How was it violated?

L o BEINE DENIED BENEFEITS AND BEdS SUBTELTES 70 DSt
Gethuse oF MY sas<r Y. (ers)

32.3) f you believe you were di‘scrimil‘.awd against by the agcncs,;, i connection with the matter appealed, because of your

race, color, religion, sex, national origin, marital status, politi:al affiliation, disability, or age, indicate so and cxplain

why you belicve it to be true, ) . :

T BLLrSUE LW ys D ISCRIMINATED AGHMST B THE ALY HeChdSE
O MY DUSHI/LITY) THRE fires o iHen EMALIVEES Wl WERE WIRED
U THE o8 WHo WEE SENT HME AVD ARE Now) BACK A7 Lln =
FE MOT BEEN RESTDRED LACK T8 WRK. ALSO AS STATD /N #I7

THRE HRE OTHE? EWNVOVEES IDHO WELE SENT IBIIE AN D THEY AR Brwis
COPHAEN SHTED - '

32.b) Have you filed a formal discrimination complaint with your agency or any other
agency concerning the maner which you are seeking 10 appeal?

Yes (anachacopyi L] N

“132.¢) (fyes,lplace filed (ugency, number and sireet, eity, state, and ZIF code) . 32.d) [53{6 filed fmanth, day. year)
NEEOIS O format ComPlan) 7 \ Jors5. 70
Us los, 77’; ,5/5?‘2;/ ;"’( ; 32.¢) Has a decision been issucd? T
% 9 . &0 322 1979 (J Yes (avach acopyy BJ Ao
12amed, L. 25622 /7 ,
’ Oprivzal Fene 2R (Reve ({4941
(V172313
ICFLI200 and 1207
by )
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33.a) Have you, or anyone in your behalf, filed a formal grievance witl' your
agency concerning this matter, under a negotiated grievance prosedure
provided by a collective bargaining agreement?

&/Yes (attach a copy) O e

33.b) Date filed (month, dey. year)

G.23:/¢

33.¢) If yes, place filed (wgency, nuinber and sireer, city, state, and ZIP coc'e) 33.d) Has a decision been issued?

4—/9 ,[/1/6{ ( /ffl/fﬂ.)ﬁ' Z ¢ 1_) | [ Yes (atach a copsy ‘8‘//\'0
/%Wn; 6 Fpd02

33.e) If yes, date issued (month, day. year)

Pare VI

34 You may havc a nght toa heanng on thxs appeal. If you do not want 8 hearmg, the Board w11| makc its de,.uon on tlc bn>|>

of the documents you and the ageney submit, aftcr providing you ::nd the agency with an opportunity to submit additional
documents.

c.n uu.,

Do you want & hesring? ,&/}’e: O o

If you chiodse to have a hearing, the Board will notify yau wher: and when it is to be held.

INSTRUC'TONS
Fill out this part only if you aie appealing I‘rom 8 Reduction in Force. Your agency's personne) office can fmmsh you with mast
of the information requested belaw,

35. Retontion group and sub-group 36. Service computalic o date 37.a) Has your agcn‘cy offered you another

position rather than separating you?
3 Ves ] o
37.¢c) Grade of position offered  |37.d) Salary of positian offercd

37.b) Title of position offcred

3 per

37.¢) Location of position offered 37.f) Did you accept this position?

(1Yes ] ~o

38. Explain why you think you should not have been affected by the: Reduction In Force. (Explanationas cowld include: yau were
placed in the wrong relention growp or sub-group; an error was madle in the computation of your service computasion

date; competifive area wes tao narrow, improperly reached for separation from competitive level: an excepnen was mace 16 the

regidar order of selection; the required number of days nofice w.as not given; you believe you have assignment foump or

retreal] rights; or any other reasons. Please provide as much i-formation as possible regarding ach reason.)

Nptdanp S IV NS
MIrR

SUPR QX! and {304

PRgs &
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1

. INSTRUCTIONS
Camplete Pares VIT and VIIT of this form only if you believe the action You are appealing is based on
Whistleblawing activities, ’

39.a) Have you disclosed inforrnation that evidences a violation 10.0) If yes, provide the namc, title, and office addréss of the
of any law, rule, or regulation; gross misimanagement; a person to whom the disclosure was made
gross waste of funds; na abuse of authority; or a substaatial
and specific danger to public health or safety?

(3 Yes (anach a copy or summary of disclosire) Cwo

39.c) Date the disclosure was made (nonth, day. yeer) : '

40, If you bclie\"e the action you are appealing was... (please check uppropriate box)
COlhreatencd proposed
DTa_ken Ulvor Taken

...because of a disclosure cvidencing a violation of any law, rule, it regulation; gross mismanagement; a gross waste of funds; an
abuse of avthority; or & substantial and specific danger to public h:alth or safety, provide:

a) a chronology of facts concerning the action appealed; and

b) explain why you believe the action was based on whistleblawing activity and aftach a copy of any documantary eviifence:
which supports your statement, ’

Omtituiz] Fora M {Hey 139
M)

LCFR DG opd 1204

Poge o
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41.a) Have you sought corrective action from the Office of Special
Counsel concerning the action which you are appéaling?

g Ne

[ Yes (astach a copy of your request
to the Office of Special Counsel
Jor corrective action)

41.b) If yes, date(s) filed fmnernh, day. year)

41.c¢) Place filed flocation, number and sireer, ciry, state, and ZIP code)

Oves (atsach a capy)

e

-

42, Have yau received a written nofice of your right to file this appeal from the Office of Special Counsel?

43.3) Have you already requested a stay from the Board of the
action you are sceking 1o appeal?

(O es fatach a copyp Cve

43.b) If yes, date requested (month, day, year)

43.¢) Place filed (location, number and stroet, city, state, dnd
ZIP codly)

You may request a stay of 8 petsonnc! action allegedly based on
whistleblowing atany time after youbecome cligibleto filean appeal
with the Bostd under $ C.F.R, 12095, but no later than the time lintit
set for: the close of discovery in the appeal. The s1ay request may be
filed prior to, simultaneous with, or after the filing of an sppeal.
When you file a stay request with the Board, you must

INSTRUCTTONS
simultancous)y serve it upon the agency's 10¢al servicing personncl
office or the agenuy's designuted representative. 5 C.F.R 1209.8.

43.d) Has there been a decision?

D Yes (artach a copy)

If your stay request is being filed prior to filing an appeal with the
Bourd, you must complete Parts | and I1 and items 41 through 43
above.

4. A chronology of facts, including a description of the
disclosure and the action raken by the ageney (unless you
have already supplied this information in Part VII above).

b. Evidence and/or argument demonstrating that the:

(1) action threatened, proposed, taken, or not taken is a
personne! action, as defined in 5 C.F.R, 1209.4(a); and

(2) action complained of was based on whistleblowing, as
defined in § C.F.R. 1209.4(b) (unless you have alrerdy
supplied this information in Part VII abave).

c. Evidence and/or argument demonstrating that there is a

44, QOu scparate sheets of paper, please provide the follawing, Plez:ic put your name and address at the top of cach page.

substantial likelihood that you will prevail on the merits of
your appeal of the personnel action.

d. ‘Documentary evidence that suppurts your siay request.

e. Evidence andfor argument addressing how long the stay
should remain in effect, :

f. Certificate of service specifying haw and when the stay
request was served on the agency.

g. You may provide cvidence andfor arguminent concerring
whether  stay would itnpose extreme hardship on the
agency,

Opficna) Form 1) (Kev 1094)
NEPR

SCFR 120 3ng 1208

Puge &
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EEO ADR SPECIALIST

> UNITER STATES
POSTAL SERVICE

12/102/2010

Pklomrwl' S FIRMATION

AS OF ¢//ﬁ’

Subject: Notice of Right té File
EEO Case No.: 1H-301-0011-11

Dear Ms. Lsndy: -

This letter is to notify you that | have concluded the procesiing of your claim of discrimination initialed on
10/15/2010.

In this matter, you claim that you were discriminated again:it based on physical disability {not listed).

An inquiry was conducted and management responded by stating that under the National Reassessment
Process (NRP), assignments of necessary and recurring work were identified for partially recovered employees
and job offers were made in accordance with ELM 546 and the employees documented work tolerances and
restrictions. Despite the comprehensive effort made, Management was unable to identify work for everyone
that was being reassessed under the NRP, In making the determinatlon(s) relative to availability of
operationally necessary tasks for the counselee, the Postzi Service has remained in fuli compliance with alf
applicable laws and all applicable provisions of the Nation:! Agreement, te include all Handbooks and Manuals.

Further, Management has stated that the Postal Service Is In full compliance with all laws, Chapter 7.1 of the
EL-505 does not require assignments be composed of 'make waork'. It is a Management function to determine
tasks and/or assignments that are necessary and availabk:. The search for work for the counselee was
conducted In accardance with our regulations, ¢ontractual provisions and the law. Unfortunately, the
counselee's restrictions were such that the Agercy was unable to find preductive wark-on a full or part time
hasis (as applicable). Every effort was or will be made in he near future to identity necessary work outside of
the facility. Management will fully comply with the "peckiny| order" of ELM 546 when searching for operationally
necessary tasks for the counselee. Ohgaing actions, to in=lude a search for work in the entire District and if
required a search of other adjacent Didtricts will be perforiied,

At this time since there is no resolutlon to your counseling request. You have two options available to you. You
can do nothing at which point your inquiry will expire and r:o further action will be taken on your counseling
request or you can elect to file a férmal complainl.

Your case has been Identified as & potentiat “Mixed Case" in accordance with 28 C.F.R. 1614.203(a)(1) of the
Equal Employment Opportunity Commission's (EEOC) Regulations. A mixed case is identified as a malter
related to or stemming from an action that can/may be apnealed to the U.S. Merit Systems Protection Beard
(MSPB). You have the right te file an appeal to the Merit Siystems Protection Board (MSPB). In the alternative,
you may file a formal EEQ ¢omplaint of discrimination with the US Postal Service. Whichever is filed first shall
be considered an election to procéed in that forum.

If you opt to fils a formal complalrit, you have 16 days frort the date of receipt of this letter to file a timely formal
complaini. Your complaint could be subject to dismissal i1 accordance with 29 CFR Part 164.107 if not filed
within the 15-day time limit. Your complaint will be deemed timely if it is postmarked before the expiration of
the 15-day time fimit. The Complaint must be specific anc. contain only those issues either specifically
discussed with me or Issues that are ke or related to the :ssues that you discussed with me.
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Cywan & hor

Enclosed are the required forms if you wish to pursue your i:o'mplaint further through the EEO process. If you
choose to file a formal complaint, you rhust complete, sign. and date PS Form 2679C and PS Form 2565 and
return them to the following address:

NEEQISQ-Formal Complaint
U.S. Postal Service

P.O. Box 21979

Tampa FL 33622.1979

You are not permitted to use a penalty envelope to submit your formal complaint, You will receive written
acknowledgment of your formal coemplaint.

As a reminder, it is your responsibility fo immediately notifu NEEOISO, U.S. Postal Service, PO Box 21979,
Tampa, FL 33622-1979, of any-changes to your mailing acldress. If you designate or change your EEO
representative, it is your responsibility to advise NEEQISC, in writing, of that persott's name, title, mailing
address, aihd phone number,

Sincerely,
Juitea 5 Ly

EEQO ADR Specialist
Enclosures

P,

08
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Date: 7 123/ 400

Subject: Employee Leave Informarion Letter, Commyilete Day

Employee Name: Sa B, Loeali EID#-_
‘Q_);.a_ﬂ: e

&

"I'his informational letter is in regards to the search far a modified assignment relative o your
injury-on-duty. Following the guldelines establisheil by the National Reassessment Process
(NRP), Phase 2, Limited Duty, the District Assessm ant Team (DAT) has completed a search for
necessary tasks meeting your medical restrictions in all crafts and on all tours within your fesilizy
gnd throughout the Lacal Commuting Area (LCA) within the District boundaries. Based on this
search, we were unable to identify any available necessary tasks within your medical restrictions.

You need to. complete a PS Form 3971 for the rema:nder of the pay period or until your next
medical appointment depending on which is soonér [n addition, if this action rakezs place in week
2 of the pay period, it is recommended that a PS Form 3971 be completed for the next pay periog
25 well, You can select COP (if eligible), leave, or ..WOP-1IOD. Your selections for leave include
LWOP, Sick l.eave or Annual Leave. ‘ -

If you elect to use Ananual Leave or Sick Leave, | miust inform you that a Jeave buy-back vi'l nan
be approved for Sick or Annual Leave used if your ¢laim has already been approved by the
Department of Labor, Office of Workers' Compensation Programs (DOL/OWCP).

If you elect LWOP-10D you should complete a or:3 time only CA2A (Cleim for Recurrence).
You should also complete a CA-7 on a pay period basis (recommended by the DOL/OWCY (e Le
completed bi-weekly unless otherwise notified by IWCP), Completion of this fonmn is required in
order for you 1o file for compensation, A completsd CA7 should be retumed to the HRM (Injury
Compensation) ofﬁce at the end of each pay perio: you are out of work.

Y ou must updatef four medical dosuments (e.g.; CA17) ori.a regular basls or as determined by
your treating physiclan. Upon receipt of all new cr updated medical dosumentation, you arz
required 1o immediately provide this documentation for review of the medical restrictions and 2
new determination of available necessary tasks, P ease contact your superviser or the HRM
(Injury Compensation) office if you have any questions, require information, or desire to ncet
with the District Reasonable A¢commodation Commitiee (DRAC).

If your treating physician has determined you have reached Maximum Medical Improvement
(MM]I) as a result of your injury, you will contini.e to be reassessed by the Postal Service
following the guidelines established by the Natical Reasséssinent Progess, Phase 2, for
Rehabiliration (MMI) employees; and you will b contacted with the resuls of thet process.

You should not report back for duty unless you t.re contacted that necessary work tasks have been
identified for you within your medical restrictions. :

s .. Supervisors Signature (222 ngg ;2! ( .’\12{44:14&4—.-4—

-

)

B

Date 7 A=l Y

NRP Phase 2 LTD EE leave info complete day Supy 7 13 2009.doc
711372009
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GRIEVANCE #:

CHECK (one): (3 Limited Duty Employee CJ Rehab Employee (MM1)

GRIEVANT: C:/n_-/}ua Aun:/{\/- _ EIN#:E_

FACILITY: Afardc, . LOCAL UNION: ﬁﬂ;ﬂ_nic_\“ lecal S

DATE (of injury): /Q-‘ig" ?7 o DATE (reachied MMI):

ISSUE: NRP NWA - Grievant sent home. Withdrawal of modified job ofter.

ARTICLES: 19 (ELM 546, Hbk EL-505, EL-307 Sections 131 and 542), 13 (JCIM. Article 13. page
1), 1,21.4,2,3,5,15,9,8, 11, 17, 30 (ltems #15, 16, and 17).

SALIENT ISSUE:

Did the employer violate the Collective Bargain:ng Agreement, Federal Laws, and incomorated
USPS handbooks and manuals, as well a national arbitrations and Step 4 decisions when it failed to
provide medically suitable work to the grievant, and when they withdrew the grievant’s job offer
under 546 of the ELM?

And, if so, what shall the remedy be?

BACKGROUND FACGTS:
(Note: Strike the language that is not applicable when maore than one option is offersd)

1. The grievant is a (lDi-[TR OPTR OPTF OFTE) in the (EEC{ark CMaint OMVS) craf at the
Hf'/un}& ﬂﬂ?ﬁz (®Facility OStation QOPost Office) with a career seniority date ‘of

1-21-% ancl'} agﬁigiyiauarion seniority date of 1998 . (S)he was domiciled at the |
_ o Carrer. Office/facility when his/her on-the-job injury/illness oceurred.

2. The grievant occupies a duty assignment (bid ;ob) that was obtained through the bidding process.
(Sev Qdddirional Cuidelines)
OR
The grievant doey not occupy a duty assignraent (bid job), but rather was offered a medically
suitable job offer dated T2 98 at the facility, working in the
05r7m¢ _Sr0RE  section of that facilit:y. -(Attach job offer).
3. The grievant reached maximum medical impravement (MMI) on o {enter dane). See

attached documents.
OR

The grievant hgs not reached MMI and is considered a limited duty employee with a job offer
dated « (See Additional Gu:delings)
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4. On or abowt _/2./F:97 . the grievan. reported an on-the-job  injury while
_LAsim) e _manll. t cdRRYME (performing  duties, etc). On e o (s)he

completed a Form CA-1. At line #13, the grievant wrote:
Al line #14, (s)he wrote:

=i _———

OR

The grievant tiled a CA-2 on to re¢dart an occupational injury. On that CA-2, the
. grievant réported that his/her injury was :

U

OWCP accepted the grievant’s claim (enter claim number), and the grievant continued to see
his/her doctor. h

. 6. The grievant was placed on medical restrictions anc. limitations on L2/9.97 (date-ref to CA-17),
On this CA-17 histher restrictions were: _#lo ReterivE MOTION S
ASee Addditional Gridelines)

et

.

The grievant continued working his/her  pre: ~assigned  core duty assignments of a
(list position in his/her bid job (duty assignment) within
hls/ner medical restrictions and limitations every day for .eight (8) hours a day. Such work
consisted of}

(Sev deeditional CGuidelines)

B P —

R

The gnievant continued to, work in thls modifie¢ assignment performing the following tasks

| LS PHINE W%Aﬂ%, CUSTOMER. QPUES TTeA L for & hours & day.
QYR _DUY7es S : L See Additionnt Ciuidefines

8. Op r about 24 )0, the grievant parnclpatz.d {1 a NRP Limited Duty meeting, conducted by
C-/Y//J’/?// /lllL'

é&g@};,‘&gﬁ; (title) . Lopvssrmwe SxeEA) _ (name), Also in attendanée was 7y Ldidoy

and APWU Union representative LYgrvs GrvifFer . At the conclusion of t.hls

meeting, ZheyEsr e A/ stated that there was No Workl Available (NWA)

far the grievant to continue performing, and thut under the NRP Limited Duty process, the

grievant was determined by management to be “Complete Day” NRP/NW{:E This ‘was not)

the first interview under the scope of NRP process. (Or - This was the 2™ intérview under the
scope of the NRP process. The first interview was conducted on _ 7.7 /d .

9. During the NRP interview, management provided =opies of the following to the grievant:
(Cheek off what was provided and wdd i other doctuments swere prexented o emplovee.),

O OWEP Form CA-17, dated
%% Form CA-2a

S-OWCP Form CA-7

B{WCP Form CA-7a (Intenmittent Pay)

ne
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;/'{mploycc Resource Guide
E

EI/-SO? - Request for DRAC
PS Form 3971 - Remainder of Day/Pay Perind
0 The grievant Wama copy and/or access to Form SF-§ (unemploymeént)

O
a
]

- 10. The grievant was instructed to fill out a PS Form: 3971 for the remainder of the Service Week

dated Qg’?’)’é’f"/a (PP___/10, week __ ), as well us for the next Service Week (PP___/10, week

___),and to clock out. It should be noted that the grievant {was/was not) allowed to remain on-
the-clock for approximately _____ hour(s) to confer with his/her APWU representative, and (o
clean out his/her locker. (/nclude C/Rings for that ¢}

1. Additional background... (See Additionul CGuidelires)

UNION’S POSITIONS:

1.

8]

)

Following the on-the-job injury, the grievant ccntinued performing medically suitable work
within histher medical restrictions and limitations, Such medlcally suitable work continues to
exist in the A “Un ,/a; /2} _ Tacility since the grievant was determined to
be NWA, THis can be determined by the following: 7H&E /?'46(//‘/019;;/ CE oF FLATS
THRT MEFD 72 & ﬂm@wﬁm STue HApE LLEFAKS
KEPYRMIE THE PIALL .

(See Adeditional Guidelines

By denying the grievant opportunities to continue: performing this medically suitable work, the
grievant has had to apply for Annual Leave, Sick Lz2ave, or LWOP to remain in the rolls.

By denying the grievant the opportunity to continue performing this medically suitable work, the
gricvant has had to-apply for OWCP benefits through completing forms CA-2a, CA-7, and Ca-
7a.

- The actions of management in implementing the MRP/NWA and determining that there was No

Work Available for the grievant is harsh, punitive, unilateral, and not in compliance with the

established handbooks, manuals and laws as well &5 past Step 4 decisions and niational arbitration
awards. ‘

Management is in violation of the ELM, at Chapter 540, Injury Compensation Program, which

establishes the procedures that management rnwust follow when administering the injury
campensation program as established by the Fediral Employees’ Compensation Act and the
Code of Federal Regulations. Specifically, ELM Chapter 546.142 describes the obligation that
the Postal Service has when a current employee has partially overcome his or her injury or
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In addition, the Union's position is based in part upon the prima.fucie case lhu} Management dud

not follow the pecking order under ELM 546,142, inasmuch as managentent failed to atlow the
. L P el My |

grievant to perform “other work... within (histhe:) facility.

8. Managenient’s actions are in conflict with their own positioq, which hu.«i. bccn. presented :u}d
argued betore National arbitrators. Additionally, managcmcnt’s.actfon's in this case arce in
conflict with their own position taken in a rzvent Step 4 decision in June of 2009 with the
NALC, where the Service settled their dispute by claiming and agreeing that the NRP program in
no way changed or altered their obligations und.r ELM 546 and 5 C.F.R. Part 353. In l'hu[ Step 4,
the Service agreed that the agency had “nor redvefined the Service s obligation 1o /)rr)\.flde work (o
limited duty employees. ™ They also Frther clarified and agreed tha_t “the Scr:fi_(.fr has not
develaped new criteria for assigning limited dutv under ELM 546 and 5 C.I%R. Part 353,

9. By its actions, the Postal Service has demonstrazed that the scarch for work under the 546 pecking
order was pretextual in nature and a sham. The worksheets demanstrate that e “necessary and
productive work™ listed as available to injured smployees was nat based upon whether or not (he
work was medically suitable and available, but rather it was based upon post office budgers and
Function 4’s due to the finaneia) pressures upar: the Service.

This is in violation of S46 of the ELM, applicable laws and regulations as well as national
arbitration awards., Arbitrater Das' award (E9UC-4E-C 95076238, October 31, 2002) laid to rest
what duties can definc a rchabilitation job offer for limited duty employees, speciticully
Arbitrator Das states al page 20:

“In this case, the rehabilitation assignineat in question was ot creaed to meet the
operational needs ot the Postal Service, but to fit the medical restrictions of the injured
employee with minimum disruptive impact on the employee.”

10. Management has lurther viotated the CBA, waich clearly establishes that seniority i 1o be uscd
when filling vacant assignnents and for other purposes. However, the Postal Service has stated
that they will ignore injured worker’s craft seniority when filling the job assignments being made
under the NRP, and they have issued instruc.ions to the licld to ignare senidgrity and make all

NRP job assignments on a random basis. Suzh action is in violation of the APWU's seniority

provisions and is the subject of n National Step 4 grievance (APWU No, HQTG200613/USPS
No.QU0C4QC7006778). :

I'l. The actions by managemeiit represent {urther violations, as the senrch for medically suitable
employment for the grievant was limited only to the grievanl’s conumuting arca. whercas other
partially recovercd employges who have reacled maximum medical improvement (MMI) within
ane year of the date of compensation cligibility are afforded agency-wide searches under the
NRP. The Union's position is that the ELM does not make these distinctions.  As such, it is the
Union’s position that all partially recavered enployees, regardless of the date of MM, such as the
grievant in this instant case, are entitled to an agency wide search For medically suitable
employment. In short, the ELM docs not Jiriit the Job search to a commuting aren, It simply
states that if there is no adequate work within the work lacility to which the employee was
normally assigned, then the injured worker viay be assigned 1o a facility as near as possible
their normal assignment. This dispute is also “he subject of a National Step 4 gricvance (APWU
No. HQTG20007 I/USPS No. Q00C4QC0707:1 16).
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12. The record establishes that previous to this recent uction the Postal Service had been meeting thcn_r
obligation to provide the grievant with medically suitable employment. However, when their
newly created “National Reassessment Process” wwas unilaterally implemented in the grievant's
installation; management withdrew this job, and 10ld the gricvant that there was ao longer any
limited duty wotk available. By this action, ranagement has “disabled” the grievant, and
instructed the grievant to apply for OWCP wage loss compensation.

13. Itis clear to the Union that the Step One superviser was simply following order ofthe NRP Team
and, therefore, failed to investigate and/or have the authority to resolve this grievance at the
lowest possible Steps of the grievance procedure. (See Additional Guidelines)

I4. The grievant was also denied work under Article 13 of the National Agreement and the Service

failed to answer the employee's written request for light duty as mandated in Article 13 of the
National Agreement,

FURTHER ARGUMENTS AND REFERENCES

EI.M 546.11 "The USPS has legal responsibility to zmployees with job-related disabilities under 3
USC 8151 and the Office of Personnel Management's (OPM) regulations...”

[Seec CER 353.306 cited below for QPM regulations.]

ELM 546.142 a. "When an employee has partially nvercome a compensable disability, the USPS
must make every effort toward assigning the employes to limited duty consistent with the employee's
medically defined work limitation tolerance, [n assigning such limited duty the USPS should
minimize any. adverse or disruptive impact on the employee.”

ELM 546,142 a.(4) "An employee may be assigned limited duty (rehabilitation assignment) outside
of'the work facility... Onaly when there is not adequate work available... at the employee’s facility..."

The ELM does not limit the search to find med:cally suitable work to the commuting arca.
Therefore, it is our opinion that the USPS must conduct a search agency-wide when work is not
available in the employee's facility, making every efiort to assign the employee to work within the

employee's craft, schedule, and as near as possible to the regular work facility to which the employee
is normally assigned.

ELM 546.65 and EL 505, [njury Compensation, Chapters 11-6 Both of these ciles establish in
detail that if management refuses to accommodate a Jaartially disabled employee, then that employee
must be provided with a copy of Postal Service Heudquarters' final incurrence of such refusal, be
notified in writing of the USPS refusal to accommodate, and also be notified of their right 1o appeal to
the Merit System Protection Board (MSPB). (See also EL 546.3 and 546.4).

EL 508, Injury Compensation, Chapter 11, Pracedures “It is the policy of the USPS to make every
effort to reemploy or reassign 10D employees with permanent partial disabilities..."

EL 508, njury Compeusation, Chapter 11.7, Tdentifying a Modified Job Assivnment A cuitent
employee who "is capable of performing his or her core duties with only minor modifications” is not




APR-05-2011 TUE 01:28 PM ENGLE MARTIN & ASSOCIATE ~ FAX NO. 6765534401 4

Gricvance!
Girievant Nane Cy/JW/ﬂ &, A oy
Page 7

considered to be in # modified job assignment. Therclore, in our opinion, these employces should not
be subject to the Reassessment Progess.

CBA. Article 3, Management Rights direcis that the application of management rights am_s:x*t“’l:c
"consistent with applicable laws and regulations.” Tl:¢ applicable regulation is Part 353.306 of Fitle
5. Code of Federal Repulations (CFR), which states that "agencics must make cvery cllort 10
restore, according to the circumstances in cach case, an employee or ('t?l'll.lcr cmpl(:ycc who has
partially recovered from a compensable injury and who is able to return to imited duty.

CBA, Article 21.4, Benefir Plans establishes that eriployees are covered by the chcr:}l Emplovees
Compensation Act (i.c., Subchapter 1 of Chapter i1 of Title 5) and that the USPS will promulgate
(publish o fficlally) regulations which comply with the applicable regulations of OWCP.

The applicable regulation is Part 10.505 of Title 20, CFR which states: e .
"What actions must the employer take? (a) '‘Where the employer has speciic (lltcllfl’lil[l\’c _
positions available for partially disabled eraployees, the employer ‘shuuld ud'\'.l:s't,‘ [.I.w
employee in writing of the specific duties and physical requirements of those positions.

“(6) Where the ecmployer has no specific alternative positions availuble for an employcc.
who can perform restricted or limited duties, ihe employer should advise the cm.plg.)yc‘c of
any accommodations the agency can nake 10 accommodale the employec’s Himitations
due to the injury.”

CBA. Article 2. Nou-Discrimination and Civil Rigzhits stutes that: "ln addition, consistent with the
other provisions of this Agreement, there shall be no unlawful discrimination against handicapped
cmployees, as prohibited by the Rehabilitation At [See EL 307, Reasonuble Accommadation
(January 2000), which states, for example: "In other words, the Rehabilitation Act requives the
employer to look for new or innovative ways to alter, restructure ar chunge the way of doing a job in
order to allow a qualified person with a disability (o perform the essential functions of a particutar
job.”]

CBA. Article S, Prohibition of Unilateral Action cstablishes that: *The employer will not take any
actions affecting wages, hours and other terms and conditions of employment as defined in Scetion
3(d) ot the National Labor Relations Act which violate the terms of this Agreement or are otherwisc
inconsistent with its obligations under Jaw."

CBA, Article 34. Work and/or Timé Standards csteblishes in Part B that: “The ecmployer agrees that
any work measurement systems or time or work stzndards shall be fair, reasonable, and cquitable.”
Article 34 then goes on to describe in Parts “B" through “I™ the detailed process that must be
followed 1fthe USPS intends (o change current, or irstitute new, work measurenment systems, or work
oc lime standards, The USPS at the Headquarters level has not given the APWU any notification, nor
have they even suggested that they intend to create « specific standard of "preductivity” tor injured
employees in rehab positions.

The current applicable work standard for all employees is cited in Part A of Article 34: *The principle
ol fair day's work for a faiv day's pay is recognized by all parties to this Ag-}rccmcnl‘“
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[n support of the argument that a partially disabled zmployce working in a rehabilitation job is in
compliance with the principle of "a fair days work," we refer to the ELM, Qlla-ulcr 545.2},
Compliance which states that: "Reemployment or reassignment under this section must be n
compliance with applicable Collective Bargaining Agreements. Individuals so reemployed or
reassigned rmust receive all appropriate rights and protection under the newly applicable Collective
Bargaining Agreement."

We argue, then, that just like any other bargaining unit employee, a rehab employse i? protected by
Article 34 language from arbitrary work measurement systems or work or time standards.

SUMMARY OF ARGUMENTS

When the USPS withdraws a fimited duty and/or a perinanent rchabilitation job the Union argues,
according to the specific fact circumstances of this caze, that such action:

—

Violates clear CBA and handbook language;

[£8]

Is inconsistent and noncompliant with USPS obligations under applicable laws and regulations;

93]

. Contravenes tlie long standing criteria which has been applied consistently and uniforimly by bot.h
the USPS and OQWCP when making rehabilitatior. assignments, i.c.; not whether an assignment is
"necessary" or "productive” but whether the job assignment is medically suitable or appropnate;

4. Is incomsistent with clear and unambiguous controlling language and a longstanding utually
recognized practice;

5. 1s arbitrary and capricious in that "productive" aad "necessary” are not contractually established
work measurement standards;

6. Violates Article 34 protection against arbitrarily created and selectively applied work
measurement systems, or work or time standards;

7. May give the appearance of violating ELM 542.33, "Penalty For Refusal to Process Claim"
because if the USPS denics medially suitable employment to partially disabled employecs, such
behavior may induce and/or compel injured erployees to torego filing claims bécause they
observe the employer taking (what appears to be) retuliatory and punitive action against an
employee who has an accepted OWCP claim

As such,-the actions of the ecmployer in denying the grievant opportunities ta continue performing
medically suitable work are harsh, punitive, dispaate, and not in compliance with the Collective
Bargaining Agreement and all applicable laws and re zulations,

SHIFT OF BURDEN

It is the position of the Union that in this case the Union. has presented a prima facie case in this
grievance that management did not follow the provisions of the ELM and applicable laws and
regulations in minimizing any adverse or disruptive impact on the employee. Additionally, the Union
argucs that it has presented a prima fucie case in thal management has put in place new réquireinents

—

co
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and provisions to applicable laws and regulations as well as ELM 546 language, thcr‘efore:‘ the b
has now shifted to them to prove otherwise.

REMEDY REQLUSTED
1. That the grievant be immediately restored to medically suitable work at fl’[/ﬁ/\?l A

2. That the geievant be made whole to include, but nat limited to, all lost wages, ho liday ):‘:(‘y,( /\
Leave, and Sick Leave accrual that were impacted by management’s action on 3/ /)%
(enter date).

That the grievant be made whole in every way for any aiid all lost wages and benefits du.:

action from the date employee was advised off NWA _Q'_Zi-ﬁ_(entcr date) unti! "
adjudication of this case,

(93

REQUESTED INFORMATION

1. Copy of all relevant form 50’s ofemp]oyeefrom clate of injury up until datc of NWA,
2. Copy of employce’s bid history.

3. Copy of employees current job bid (duty assignmu.nt), posting and award (if'applicable).
4. Copy of the 546 worksheet (if 1i1ni§cd duty). (See Additional Guidelines)

5. Copy of all relevant OWCP forms, CA-17's, CA-1, CA-2 and accepted claim

6. Copy of all past job offers,

7. Copy of mail volume reports in that facility or ofiice compared to SPLY,

8. C/Rings for prievant for a few pay periods prior to NWA date or stipulation thae nes
working FT and what dutics he/she was performing. (See Additional Guldelines)

9. Copy of work schedule.
10. Additional requested information. .. (See Additional Guidelines)

|1.-Additional tips... (See Additional Guidelines)




