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PROCEEDI NGS
(10: 03 a.m)

CHAI RVAN GRUNDMANN: Good nmorning. W're on the
record.

On Novenber 21, 2011, the U S. Merit Systens
Protection Board granted the U S. Postal Service's notion
for oral argunment in five consolidated cases. The Board
wi |l now hear oral argument in the follow ng cases, please
bear with ne.

Lathamv. U S. Postal Service, MSPB docket nunbers
DA- 353-10-408-1-1; Turner v. USPS, SF-353-10-329-1-1; Reaves
v. USPS, CH 353-10-823-1-1; Lundy v. USPS
AT-353-11-369-1-1; and Al bright v. USPS, DC- 752-11-196-1-1.

The hearing is conducted pursuant to 5-CFR- 1201-
1117-A-2. Here today is the full Board of the MSPB: The
vi ce chair, Anne Wagner; the nenber, Ms. Mary Rose; and
nmysel f, Susan Tsui G undmann, chairman, presiding.

The parties are represented by counsel. The
O fice of Personnel Managenent, having submtted an advi sory
opinion in these cases, has declined the right to
participate in the oral argunment. The Board will now hear
fromM. Dowd representing all five counts.

Good norning, M. Dowd.

MR. DOAD: Good norning. Chairman G undmann, vice

Chai rman Wagner, Menber Rose, good norning. And may it
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pl ease the Board, thank you for the tine today. And before
| get into the nerits, I would like to just say for the
record, it is an honor and a privilege for me to represent

t hese five enpl oyees of the Postal Service. This is M.

Al bright, Ms. Lundy, Ms. Reaves, Ms. Turner, and M. Latham
Toget her they represent about 120 years of |oyal service to
t he Postal Service.

Wth that being said, I'd |ike to focus on the
i ssues before the Board today. |In each of the five cases,
the adm nistrative judge erred because the national
reassessment process, on its face, is arbitrary and
capricious. That's so because the NRP viol ates the Post al
Servi ce's longstanding internal guidelines and regul ati ons
that govern the restoration of partially recovered Post al
Servi ce enpl oyees.

VI CE CHAI RMAN WVAGNER: M. Dowd, I'msorry to
interrupt or to junp right in here so early, but did the
Postal Service negotiate the NRP policy or inplenentation
with the various unions that represent postal workers?

MR. DOWND: Based on the record that |1've seen, I'm
not certain that is the case. | don't believe that the NRP
has been negotiated with these five individuals. |'m al nost
certain of that. But my understanding of the NRP is that it
al nost announced a unil ateral decision by the Postal Service

to nodi fy and change the status of these five individuals
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who were restored under the Postal Service's |ongstanding
gui del ines and rul es that govern partially recovered
enpl oyees.

CHAI RVAN GRUNDMVANN:  But the question is not
necessarily about the NRP itself. The question is about the
Agency's rul es and whether we have the jurisdiction to hear
cases like this.

MR DOAD:  Yes, Chairman Grundmann, that's
correct. And the question is jurisdiction and the
jurisdiction for the Board is set under 5 CFR 353. 301C,

353. 301D, and 353.304C. Both of those work together and
there the issue is whether the Postal Service's actions are
arbitrary and capri ci ous.

CHAI RVAN GRUNDVANN: Wl |, what about the agency's
argunment that the statute really only applies to fully
recovered or those who have overcone their disability, and
to be restored to a full or a whole position.

MR DOND:  Well, Chairman --

CHAI RVAN GRUNDMVANN:  And generally we don't have
jurisdiction.

MR. DOAD: Chairman Grundmann, that is, in ny
opi nion, a conpletely separate issue. What the Board did in
its announcenent in the federal regulations is presenting
two i ssues for consideration by the five appellants in the

parties here. None of those considerations -- neither of
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t hose i ssues addressed the authority of OPMto pronul gate
the rules in 353.

What the Postal Service has done here is sort of
tried to shift the focus of what's being di scussed today.
And it you read the Postal Service's brief carefully -- and
| think even a generous reading of the Postal Service's
brief in these cases -- they never ever dispute the fact
that the NRP is inconsistent with their rules and
regul ations that have been in place for 30 years. What
they've tried to do is present a new issue to the Board and
what they presented is an issue that has not been raised in

any of the five cases before the adm nistrative judge. And

VI CE CHAI RMVAN WAGNER: So are you suggesting we
shouldn't consider it all based on the fact that it wasn't
rai sed before?

MR DOAD: | think that's the strongest point,

Vi ce Chai rman Wagner, because under this court's precedent
in banks, this Board requires parties to raise issues before
the adm nistrative judge before the Board itself -- the ful
Board -- will consider it. And | don't think there's any
guestion that that issue has been presented. And it's even
nore telling than the fact that the Board -- and |'m not
saying that there's anything wong with this, but when the

Board i ssued the order explaining the procedure of the oral
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argunment here today, what the Board had to do is add those
two i ssues. And so those are now presented as issues 3 and
4 in terns of the authority of OPMto pronul gate those
rul es.

And so that's just one -- that's just the main
poi nt about the --

VI CE CHAI RMAN WAGNER: But the point about -- can
| -- but if the Postal Service raised those argunents as a
result of our having requested OPM for an advi sory opinion

with regard to an interpretation of its regulations, | nean

VMR DOAD:  Yes.

VI CE CHAI RVAN WAGNER:  -- | think it could be
argued that that issue was interjected by the Board. So why
shoul dn't we consider it as a matter that's been properly
rai sed before us?

CHAI RVAN GRUNDMANN:  State it another way. If we
don't have jurisdiction to hear this case, we don't have
jurisdiction. The Board's jurisdiction is not plenary.

VI CE CHAI RVAN WAGNER: Wl |, no --

MR. DOAD: Yeah, | think those are two questions.
Let ne address Vice Chairman Wagner's question first, if |
may. In ternms of it being inplicitly raised in the question
presented to OPM | don't think that's even a question

because if you | ook at OPM s response and you | ook at the
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guestion presented to OPM the only question presented was
the interpretation of 353 and the scope of 353. And in
their response, what does OPM focus on? OPM focuses on the
Suprene Court's |ongstanding precedent in nultiple cases --
Vitarelli v. Seaton, the Service v. Dulles, these and
mul ti ple cases -- that say that the agency, even if not
bound by statute or regulation, if that agency promnul gates
stricter regulation, the agency has to followit.

And that's what OPM addressed in their letter in
response to the Board. OPMdid not address the authority
under 8151 to promulgate the rule. And that's a conpletely
different issue. And, in fact, there's a D.C. Crcuit case,
Rai | way Labor Executives Association, from 1994, that
expl ains that those two issues are distinct.

Now, | think that's a very strong case where the
Postal Service has waived that argunent. They never
presented it belowand it's -- you know, |I'I|l admt that it
could be a conplex issue, and |I'm happy to discuss the
nerits of that as well today. But the point here is that no
adm ni strative judge has addressed this specific question of
whet her OPM has the authority to pronmulgate that rule? In
fact, the Postal Service inits brief, at page 7, conplains
that OPM doesn't address it. OPMdoesn't address it because
the question wasn't presented. And | think it's really

telling in the fact that the only party here today that has
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addressed the question, the ultra vires question, is the
Post al Servi ce.

Nei t her of the am cus briefs have addressed it.
None of the parties have addressed it and they haven't,
quite sinply, because it wasn't raised.

CHAI RVAN GRUNDVMANN:  Are you saying that we cannot
raise it sua sponte?

MR DOAD: | think that woul d be unwise at this
point. |'mnot saying that it's probably not within the
power of the Board, but given the, you know, issues that
were fairly presented and the time span on this case, if the
Postal Service wants to take up that fight, there are
probably plenty of other cases that the Postal Service can
do.

" m al so happy to address that --

CHAI RVAN GRUNDVANN: Pl ease do.

MR. DOAD: -- the substance of it, right? Well,
t he second point | would argue that the Postal Service is
judicially stopped. They' ve adopted affirmatively in a
nunber of the cases below the fact that 8151 gives OPMthe
authority to pronulgate the rules at 353.

Anot her point --

CHAI RVAN GRUNDMANN: I n ot her words, they haven't
raised it before in any other forum

MR DOAD: It's slightly different. I1t's not only
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that they haven't raised it, but in their briefs to the Als
t hey have actually stated that 8151 is the source of
authority for 353. So it's related, but a little different.

The other thing I would say is that what the
Postal Service tries to do in terns of the
authority/promulgate the rule issue is that it |ooks at the
statute and, without citing a single case in the six pages
of the brief, they just go on and on and say this is what
the text means. But in ny view, the text isn't that clear.
It never defines what is nmeant by "overcone." And when you
| ook at the history of 8151 -- and this is also set out in
the Postal Service's brief, but they don't really -- think
they try to slide by it -- is that prior to 8151 being
adopted in 1974, it's pretty clear that enployees didn't
have to recover 100 percent to be restored to a position.

I f you look at the |egislative history of FECA
there are two explicit statenents in the |egislative history
that address this issue. And Congress explicitly said that
the goal and the intention of FECA was to cover partially
recovered enpl oyees. There's no question about that, and
t he Postal Service adopts that.

VI CE CHAI RVAN WAGNER:  But it is true that that
cl ear statement occurs in the legislative history and the
| anguage of the statute, on its face, doesn't appear to

address partially recovered individuals at all. 1Isn't that
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-- at least in 1974.

MR. DOAD: Yeah, and |I'Ill adopt that and | think
that's a fair reading of the statute. And because the
statute doesn't directly address the issue, under Chevron,
what the courts and the Board -- | think the proper way to
| ook at the statute is you | ook at the agency that has the
authority to admnister the statute. 8151B explicitly says
that OPM has the authority to admi nister the statute, so OPM
gets Chevron deference in terns of interpreting the statute.

VI CE CHAI RMAN WAGNER: They only get to Chevron
deference if the statute is unclear.

MR DOAD: If the statute is unclear or is silent
on the issue. And the statute is silent, in ternms of the
conpl ete definition of "overcone."”™ And when you | ook at the
| egi sl ative history, when you | ook at the 30 years that OPM
and the Postal Service itself has interpreted the statute,
and if you | ook at how other Circuits have interpreted this
statute, it's pretty clear that up until August 24, 2011
when the Postal Service submtted its brief to the Board,
everyone had the understanding that 8151 in FECA covered
partially recovered enpl oyees.

CHAI RVAN GRUNDMANN:  So your argunent is that the
anbiguity is in "overcone." Are there any other terns in
FECA that you deem anbi guous?

MR DOAD: | think if you | ook at "overcone" and |
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think if you look at -- let ne just pull it up. If you |ook
at "overcone" and you look at it read in the context of
"suitable position," so it's the same or suitable position.

| think if you |l ook at those ternms holistically, you have to
understand that Congress did not speak directly in the text
of the statute with respect to fully recovered.

CHAI RVAN GRUNDMANN:  What about equi val ent
positions?

MR DOAD: Pardon ne?

CHAI RVAN GRUNDMANN:  What about equi val ent
positions?

MR. DOAD: Equival ent positions, | would agree
with that as well, too. | nmean, there's no definition of
equi val ent positions in the statute. And so, there's the
guestion on the Chevron, you know? |Is that term defined or
isit clear onits face? And |'d submit to the Board that
it's not and you have to |l ook at the context of FECA, the
| egi slative history and the | ongstandi ng of both OPM the
Postal Service, and the courts.

VI CE CHAI RMAN WVAGNER: I f you | ook at the |anguage
in B-1 and B-2, you nention the anbiguity in the word
“over cone"

MR DOAD:  Yep.

VI CE CHAI RVAN WVAGNER: -- but to ne, it actually

cones before that, which is in B-1. You have, "where the
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injury of disability has been overcone.”™ And then in B-2,
“if the injury or disability is overcone." 1Is there
anything to be made of this different usage of tense that
Congress enployed here? | nean, can we read into -- if
we're going to read into the statute at all, could we read
into the "is overcone" a concept of, you know, an ongoi ng
process of overcom ng, as opposed -- which would enconpass
the partially recovered individual s?

MR. DOAD: Vice Chairman Wagner, | think that's a
perfectly reasonable interpretation of the statute. And the
ultimate question on this Chevron is whether the agency's
interpretation is reasonable. | nean, any anbiguity -- |I'm
not going to conme up here and advocate that this is a
crystal clear statute, right? It wasn't because it was al
drafted as a short statute. And when you think about all of
what goes on in the federal government in ternms of restoring
i njured enpl oyees within these, you know, two paragraphs,
this statutory text, there is no way that 8151 can be vi ewed
as covering every possible scenario.

And | think that's precisely why Congress wote
that in 8151 B-2, "under regulations issued by the Ofice of
Per sonal Managenent." Congress intended for OPMto fill in
the gaps and that's exactly what OPM has done over the past
35 years.

VI CE CHAI RMVAN WAGNER: But the problemis in part
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due to the fact that this 1966 of FECA did, arguably,
pl ainl y enconpass in the | anguage of the statute itself the

partially recovered individuals. And so the 1974

anendnents, in terns of -- you know, you tal k about
anbiguity and silence, | nean, one could argue, and |'m sure
the Postal Service will and has -- that the fact that the

1974 amendnents do not specifically address partially
recovered individuals is to indicate congressional intent to
actual ly exclude them from coverage of the statute. Wat do
you say to that?

MR DOAD: Well, | think that that's just an
i mproper readi ng because what you're doing there is
inferring congressional intent based on silence in the
statute. And the inference there is actually directly
contrary to the explicit statenents in the |egislative
hi story.

Wth that being said, | would like to turn to just
a couple of the other issues because | amrunning short on
time.

In terns of the first question, "My denial of
restoration be arbitrary and capricious solely for being in
violation of the agency's own internal rules,” | think
there's absolutely no question about the correct answer to
that. And here it's clearly yes, the Postal Service has

violated the ELM and the EL 505. The Postal Service doesn't
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dispute in their briefs Suprenme Court precedent, Federal
Circuit precedent, other Grcuit Court precedents clearly
say that an agency has to abide by its regul ations, even if
t he agency gratuitously promul gates regul ations that are
stricter than what are required under the statute.

CHAI RVAN GRUNDMVANN: Let's say we agree with you
on that point. Let's take it to the next step. |1Is there an
unconditional right to restoration? And does work have to
be avail able? | mean, what nakes work avail abl e and
unavai | abl e?

MR. DOND: Chai rman Grundmann, there's no absolute
right to being restored. | think that's pretty clear for
partially recovered enpl oyees. But what the Postal Service
does have to do is just conply with the steps and the
procedures it set forth in its own regulations and rul es,
which are clearly set forth in the ELM and EL 505.

So, if for each of these five individuals today,
if the Postal Service can denonstrate and prove that the
Postal Service conplied with ELM and EL 505, and there was
no work avail abl e, and they couldn't make work -- because
under 546.222 in the ELM the Postal Service acknow edges
that it has a duty to actually, you know, make work. Not
silly work, but it has to conbine tasks so that it could
accomobdat e the nedical restrictions of the enployee, so it

doesn't just have to be open vacanci es.
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MEMBER ROSE: So if they're not classified
positions, how do they define what work is avail abl e?

MR. DOAD: Once again, you go to the ELM and you
go to EL 505 and you | ook at the medical restrictions of the
individual. And this is, again, set forth in 353, where
part of figuring out if there's arbitrary and capricious is
you | ook at the circunstances of each case.

CHAI RVAN GRUNDMANN:  So what if sonebody was doi ng
it on overtinme? Sonebody in the same craft was performng
the sane type of work overtine, would that nake the work
unavai |l abl e or avail abl e?

MR. DOAD: Are you referring to another
i ndi vi dual ?

CHAI RVAN GRUNDIVANN:  Yes.

MR DOAD: Yes. And they're doing the work in
overtime?

CHAI RVAN GRUNDMANN:  Yes. Say it's in the sane
craft.

MR DOAD: In the sane craft, | think that's -- if
you go through the procedure that's set forth in the Postal
Service's guidelines, | think that's avail abl e work.

CHAI RVAN GRUNDVANN:  That woul d be avail abl e wor k?

MR DOAD: | nean, it also makes sense. Wy woul d
the Postal Service want to pay extra to have sonmeone do it

in overtine when they could have a fully capabl e individual
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within their nedical restrictions to do that work?

CHAI RVAN GRUNDVANN: Wl |, then --

MEMBER ROSE: So if an enpl oyee has a job, an
8-hour job and this enpl oyee has 6 hours of heavy duty work,
lifting bags of 60 pounds or whatever, and then 2 hours is
just sweeping up the letters that fall out of the bags,
right?

MR DOAD:  Yes.

MEMBER ROSE: This is an exaggerated exanple. So
do they just snap that right out of that guy's job
description and give it -- nmke another avail abl e work
situation? |Is that how they do it?

MR DOAD: |I'mnot sure they do it that way, but,
again, it has to be done with respect to the procedure set
forth in the ELM In the ELMit has a pretty clear table
t hat shows the Postal Service what to do. And keep in mnd
it also has to restore the enployee -- the partially
recovered enployee -- in a way that doesn't detrinentally
ef fect current enployees, with respect to seniority, for
exanpl e.

MEMBER ROSE: (Ckay.

MR DOAD: | only have one mnute of ny rebuttal
tinme, so | --

VI CE CHAI RVAN WAGNER: W can --

CHAl RVAN GRUNDVANN: W'l |l take care of that.
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MR DOAD:  Ckay.

VI CE CHAI RMAN WAGNER: | have a question. |If
t hese cases actually involve enpl oyees who were working in
nodi fi ed assignments and then being reassi gned or denied
that work, so, | nean, in that instance, | nean, is the fact
that the work -- that they were performng the work at all,
prima facie evidence that it was avail abl e?

MR. DOAD: Absolutely. Absolutely. Under the
ELM because these five individuals, they were all restored
as partially recovered enpl oyees under the Postal Service's
gui del ines that have been in existence for about 30 years.
What happened was that the NRP cane al ong, they changed
their way -- and what's also notable is that -- and this is,
agai n, another exanple of arbitrary capricious action by an
agency. The NRP was in effect for a certain anmount of tine,
and as of January 31, 2011, of this year, the Postal Service
is no longer inplenenting the NRP. And they've stated in a
letter -- I"mnot sure if thisis in the record, but M.
Bubb, I'msure, can confirmthis -- they're going back to
the provisions that are set forth in the ELM

So the way | understand it, if ny five clients,
Postal Service enployees, if they apply for restoration
t oday, they could possibly get it back.

CHAI RVAN GRUNDVANN:  Let ne ask you one questi on.

One of the unions argued that the Board shoul d defer
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adj udi cation of these cases to the parties' collective
gri evance procedure. Do you have a position on that?

MR DOAD: Yes, Chairman Grundmann. | don't see
any reason to defer. The Board's jurisdictionis set forth
in 353 -- 5 CFR 353. You have an obligation to carry out
the Board's duty. Now, of course, if there is some strong
conpel ling reason to defer, you m ght want to consider that.

And | believe this is the APAWJ s brief. They only
cite one case. They cite no other cases that support the
reason for deference. And the other thing to keep in mnd
is that the Board's jurisdiction with respect to restoration
of enployees is limted to denials of restoration.

So if you get into an issue of whether the actual
restoration was appropriate or sufficient or consistent with
the nedical restrictions, that's sonmething that goes over to
OAXCP. And maybe that's sonmething that's nore appropriate to
be dealt with in the grievance procedure, but here the Board
does have an obligation to carry out its regul atory mandate.

CHAI RVAN GRUNDVANN:  Thank you, M. Dowd. W'l
gi ve you an additional --

MEMBER RCSE: Just one nore?

CHAI RVAN GRUNDMVANN:  Sure, okay.

MEMBER ROSE: | would like to ask a question. It
is clear that the Board has ruled that substantive rights

provi ded by the federal |aw and regul ation to enpl oyees who
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have partially recovered froma conpensable injury are
limted to restoration to a position that constitutes a
separate and distinct unencunbered position. Now, this has
been since the Cvil Service Reform Act and yet you explain
that we're making available work that aren't classified
positions for enployees.

MR, DOAD:  Yes.

MEMBER ROSE: And | would Iike to ask you
woul dn't the Board have exceeded its legal rights or its
authority in restoration appeals by naking a decision on
this? W're speaking purely of contractual rights, you
know. And again, | think that naybe a negotiated gri evance
procedure woul d be the proper forumfor this.

MR. DOAD: Menber Rose, | appreciate that question
and concern. | have a couple of points on that. First is
that al though there are contractual rights inplicated in
this case, it's not solely contractual rights. These are
rights that are set forth in the Agency's regul ati ons and
guidelines. And if you look at 39 CFR -- | forget the
section -- but what it does is it explicitly incorporates
into the regul ations sections of the ELM and the ELMitself.
And what ELM 546. 222 states is that with respect to
reassi gnment or reenploynment of a partially recovered
enpl oyee, such an assignnment may be to a residual vacancy or

to a position uniquely created to fit those restrictions.
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However, such assignnent nust not inpair seniority rights of
PTF enpl oyees.

Now, with respect to a prior Board decision that
m ght have ruled contrary to what is set forth in the ELM
|"mnot really certain, in terns of the timng of this. It
m ght have been that the ELMwas different in the past. And
honestly, it m ght have been that that Board decision is not
correctly decided. But here, under Supreme Court precedent,
under the Circuit precedent, what the Agency is obligated to
do is to conply with the regulations that it has set forth

And as far as | can tell with nmy review of the
record, the Postal Service does not dispute that their
conduct under the NRP is not consistent with their
regul ations. Thank you.

CHAI RVAN GRUNDVANN:  Thank you, M. Dowd. Save
five nore mnutes, wll you?

Next we have M. Secular for an am cus curi ae,
Nat i onal Association of Letter Carriers. Good norning, sir.

MR. SECULAR. Good norning. My it please the
Board, thank you of the opportunity to address you. Let ne
state at the outset that NALC agrees with the Postal Service
that the question of |limted duty is fundanentally a
contractual issue. And those disputes over the assignnment
of limted duty as a general rule can be resolved in the

parties' grievance arbitration procedure.
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But having said that, we believe that as to the
pure |l egal issue that's presented here, the Appellants do
have the better argunent and that the regul ation which gives
enpl oyees the option of appealing disputes over limted duty
to the Board is, in fact, consistent with the statute.

Now, M. Dowd has addressed the anbiguity arising
over the word "overcone." W think it's telling that the
statute does not use the term"full recovery."” There's no
reason to assune that "overcone" is synonynous with "ful
recovery." In fact, it's reasonable, in our view, to
suggest that an enpl oyee who was i njured and has recovered
to the point where he or she can assunme productive work with
t he Postal Service has overcone the injury.

CHAI RVAN GRUNDMVANN:  Let nme pick up where the vice
chair started with M. Dowd. Did the agency bargain the
Nat i onal Reassessnent Program w th the unions?

MR, SECULAR:  No.

CHAI RVAN GRUNDVANN: W th respect to provisions
governing the ELM and the EL, are there | ocal agreenents
that further affixiate --

MR. SECULAR. There can be | ocal agreenents or
| ocal practi ces.

CHAI RVAN GRUNDMVANN:  Ckay. Wiat do those | ook
i ke? What inpact do they have?

MR. SECULAR. Well, local practices are |ooked to
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on a case-by-case basis by arbitrators in resolving these
di sputes. Maybe | shoul d address Menber -- | think it was
Menber Rose's line of inquiry or perhaps Vice Chairnman
Wagner's about how the work is deenmed avail abl e.

Overwhel m ngly, these cases are about limted duty
that is taken away from enpl oyees. And what happens is the
focus of the inquiry is, is the work still there? Now, the
reason we have an NRP, the reason we have such an expl osi on
in the nunber of cases is that the Postal Service's workl oad
is shrinking. Everyone knows that. And so what happens is
you have di sputes over whether work that was given to
i njured enpl oyees still exists. And when the enpl oyees
prevail in the grievance procedure, the union is successful
in showi ng that the work has not di sappeared; that, in fact,
the work that had been given to the enpl oyee was reassigned
to sonebody el se. Typically, that's perhaps a non-career
enpl oyee or it may be to an enpl oyee who i s now perform ng
the tasks on overtinme. And so if the tasks still exist,
then there is no justification under the Postal Service's
regul ations for taking it away fromthe enpl oyee.

CHAI RVAN GRUNDVANN: Wl |, going down that |ine of
reasoni ng, then an enployee's rights under the ELM and the
EL can trunp the operational needs of an agency.

MR. SECULAR. Yes. Wll, depending on how you

define "operational needs." The regulations --
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CHAI RVAN GRUNDMVANN:  How woul d you define it?

MR. SECULAR. -- as we see it, do not permt the
Postal Service to nmake the nost efficient choice, to assign
work to an abl e-bodi ed enpl oyee because that abl e-bodi ed
enpl oyee can do the work nore quickly, for exanple. It does
have an obligation under its own regulations to restore the
enpl oyees to work and to provide themwith limted duty if
the work is there.

CHAI RVAN GRUNDVANN: Wl |, when can the
oper ational needs of an agency trunp, |oosely speaking, the
ELM and the EL?

MR. SECULAR. \Well, we don't recogni ze operational
needs as a relevant concept in these cases. |In our viewthe
issue is, is the work there? And, again, | want to
enphasi ze that the cases cone up because work had been given
to the enployee. The Postal Service, back in the day, when
t hese regul ations were fornul ated, was doing everything it
could to bring injured enpl oyees back to work and make them
productive because the Postal Service is on the hook for the
conpensation costs. And it is only in this new era of
shrinking mail volume and work di sappearing that we now have
di sput es over whether work exists. But if the work exists,
the regulations -- which admttedly were crafted in a
different era -- do require the Postal Service to give the

work to the enployee, if it is within the enpl oyee's nedi cal
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restrictions, and if the work still exists and is avail able
to the enpl oyee.

VI CE CHAl RVAN WAGNER: \WWhat does that nean, if it
still exists, in the sense of is there sone objective
financial, economc rationale for continuing --

MR. SECULAR. Well, you know, mail volunme may have
shrunk to the point where there isn't enough work to occupy
an enpl oyee who can't go out on the street and deliver it,
but was just casing it, for exanple.

VI CE CHAI RMVAN WAGNER: (Okay. So the idea of make-
work is really inconsistent with your fornulation of the
tasks still exist.

MR. SECULAR. Right. Well, we're not talking
about counting paper clips, we're tal king about work that
normal ly has to get done by sonebody for the Postal Service
to function.

CHAI RVAN GRUNDMANN:  So there is no make-worKk.

MR. SECULAR. There's al so anot her exanple. This
may meke nore sense. There's a |lot of consolidation going
on in the Postal Service right now and work -- nail is being
routed through different post offices. So, if an enpl oyee
was working in the office to case nmail in an office, that
mai | may now be cased in sone other office and may no | onger
exi st.

VI CE CHAl RMAN WAGNER: ©Oh, so it's like it exists
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per |ocal --

MR. SECULAR. W thin each office, yes. The focus
is local under the regulations.

VI CE CHAI RVAN WAGNER: So does the uni on concede

that the Postal Service can unilaterally determ ne whet her

that task still exists or not?

MR. SECULAR. No, that's normally what -- is the
inquiry. It's a fact, case-by-case inquiry, but that's
usually what the issue is. Does the task still exist?

CHAI RVAN GRUNDMANN:  And is soneone el se doing it?

MR. SECULAR. That's nornally how the uni on proves
that the task still exists, by show ng that another enployee
is doing it.

VI CE CHAI RMAN WAGNER: But anot her enpl oyee coul d
be doing it at a different |ocation.

MR. SECULAR  Ri ght.

VI CE CHAI RVAN WAGNER:  That's --

MR. SECULAR. Right. Another enployee within the
sane office.

CHAI RVAN GRUNDMANN:  What about a different
of fice?

MR. SECULAR. Well, that's getting harder and
harder to make that case, but it could be nade. Enployees,
generally, are fighting to remain in the office where

they're assigned. And it's increasingly difficult to get
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enpl oyees assigned to limted duty work in another office
because there are normally enpl oyees there who need the
l[imted duty work.

VI CE CHAI RMVAN WVAGNER:  So |I'm sure you're fam i ar
with the 50-mle radius concept that we have generally
i ncorporated into determ ning these types of cases. | nean,
that woul d seemto exceed beyond the specific office inquiry
that you're tal king about.

MR. SECULAR. Well, | would say that, yes, that's
different. The regulations to that extent differ fromthe
concept of a commuting area for restoration. |'mnot saying
that the enpl oyees, when they cone here, will be arguing the
exact sanme concepts and rules that they would be in the
context of a grievance procedure.

VI CE CHAI RMAN WVAGNER: But you are -- maybe |'m
just confused, but it does sound |ike that the grievance --
that the contractual right now sounds actually nore narrow
than the regulatory right to restoration.

CHAI RVAN GRUNDMANN: I n other words, it's beyond
the facility.

MR. SECULAR. The contractual right is to work
outside the facility. The reason |I'mhesitating to answer
i s because the regul ations were set up to prevent enpl oyees
frombeing transferred out of their office. The origin of

the regulation had to do with --
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CHAI RVAN GRUNDMVANN:  Are you tal ki ng about CFR or
t he ELM?

MR. SECULAR  The ELM

CHAI RVAN GRUNDVANN:  Ckay.

MR. SECULAR. The ELM was changed in 1979 by the
virtue of an agreenment between the union and the Post al
Service. That was done because, in the union's view, the
Postal Service was exploiting the limted duty options by
assigning people to graveyard shifts in distant offices to
di scourage them from maki ng conpensation clains. And so the
protections were incorporated into the ELMto all ow
enpl oyees to work their normal schedules in their hone
of fi ces.

So noving outside their office is, actually, a
| ast resort under the regul ations.

VI CE CHAI RMAN WAGNER: That's t he pecki ng order,
correct?

MR. SECULAR. That's the pecking order.

VI CE CHAI RMAN WVAGNER: And at sone point, down
pecking order, there is the right to go beyond the facility.

MR. SECULAR. Yes, yes. Right.

CHAI RVAN GRUNDMVANN:  But that's --

MR. SECULAR. | can't say that there couldn't be a
case where sonmeone is claimng work in a distant office

under the pecking order, but that would be very rare.

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Oral Argunent in Lathamet al v. USPS Page:

29

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Usual ly the focus is not being sent to another office.
MEMBER ROSE: |'mstill having difficulty with the
| egal authority that the Board has to restore soneone to a

task rather than a separate or distinct or already separate

MR. SECULAR. Well, yes. Menber Rose, thank you
for raising that. | think that there's obfuscation going on
here between the concept of a position and the concept of an
assignment. All these enpl oyees have positions and | think,
if you read the Anchetta line of cases on disability
retirement that it becones very clear. An enployee who is
reassigned to limted duty has an on-the-rolls conpl enent
position of city letter carrier. What may change is the
tasks that the enpl oyee is assigned, the duty assignnent.

And, for exanple, when Anchetta applied for
disability retirement, the Board concluded that her nodified
letter carrier job was not a separate position, but that
didn't nmean Anchetta didn't have a position. Instead it
meant that her position remained, as it does for these
l[imted duty letter carriers, city letter carrier.

Positions in the Postal Service have standard
descriptions in their regulations. Anyone on the conpl enent
has a position of record, so these Iimted duty enpl oyees,

t hey come back to work, they are still on the rolls as city

letter carriers, but they may have a nodified assignment.

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Oral Argunent in Lathamet al v. USPS Page:

30

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

It doesn't nean they don't have a position. Wen they have
t hese nodified assignnents, they're still being restored to
a position that we think easily fits within the notion of an
equi val ent position at its stature.

VI CE CHAI RMVAN WAGNER: But what's the position
wi t hout any assignments? Wat does that becone?

MR. SECULAR. There is a position or a concept in
t he Postal Service of unassigned regular. That happens al
the time. A letter carrier could have his route abolished,
for exanple. He could go fromhaving a delivery route that
he delivers every day to having no set duties and be
assigned to different duties each day, filling in for other
carriers because the route no | onger exists. That has
nothing to do with injuries, but --

CHAI RVAN GRUNDMVANN: Wl |, let ne ask you this.
Let's go the next step further. Say |I'ma partially
recovered enpl oyee coming up with an unassi gned regul ar
person, who gets what?

MR. SECULAR. Well, again, it depends on what the
injured letter carrier has been doing. You know, | don't
know off the top of ny head -- and |I'm not sure the Postal
Servi ce woul d be on the hook if work has been assigned to an
unassigned regular. | don't know that the injured letter
carrier necessarily gets priority for work he's never done

bef or e.
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CHAI RVAN GRUNDMANN:  So then, that woul d be work
unavail able, if it's the sanme craft?

MR SECULAR  Yes, yes.

VI CE CHAl RVAN WAGNER:  But these cases invol ve
peopl e who' ve been sent home, so what does it nmean for them
to have the position? |1'munclear about that, when they're
not actually working. And | presune they' re not getting
paid if they' re not actually working.

MR. SECULAR. Right. That's right, but when they
are working they have a position as part of the conpl enent
as city letter carrier. 1'd ask the Board to recall that
t he Board has recogni zed that positions in the Postal
Service don't line up with the standard Cvil Service

definitions. And in the Anchetta |line of cases, the

guestion of what is a position -- what the enpl oyee's
position is -- was treated as an issue of fact.
In fact, | believe all those cases were remanded

to the adm nistrative judge for findings on that issue. And
| think the recognition was that it's specific to each
i ndi vidual, but there is always a position of record when
sonmeone is on the rolls and working for the Postal Service.
CHAI RVAN GRUNDMANN:  Thank you, sir.
MR. SECULAR. Thank you.
VI CE CHAI RMAN WAGNER:  Thank you.

CHAI RMVAN GRUNDMANN: Next we have M. Anderson
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am cus curiae for the American Postal Wrkers Union. Good
norni ng, sir.

MR. ANDERSON: Good norning. May it please the
Board, |'m Darryl Anderson, as you know, and | represent the
Anerican Postal Workers Union. On behalf of the Anerican
Postal Wbrkers Union, thank you for making this tine
avai | abl e.

| want to start with the issue of jurisdiction.

It seenms to ne the Board needs to consider whether and how
to give neaning to the words, what is arbitrary and
capricious? Because as you |look at contract violations,
which is what ELMviolations are, the ELMis incorporated by
reference into the collective bargaining agreenent. As the
Board | ooks at those contract violations, if every contract
vi ol ati on becomes arbitrary and capricious, | nean, that's
al nrost an oxynoron. W have thousands of arbitration cases
every year in the Postal Service --

CHAI RVAN GRUNDMVANN: Wl |, you have a statenment in
your brief -- and that was kind curious to nme. | nean, you
state that not every violation of the ELMis arbitrary and
capri ci ous.

MR, ANDERSON: R ght.

CHAI RVAN GRUNDMANN:  What, in your opinion, would
not be arbitrary and caprici ous?

MR. ANDERSON: Well, for exanple -- and | guess
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maybe the way -- | want to start the other way, if |I nmay?
And that is that when the NRP arguably was arbitrary and
capricious because the Postal Service, they didn't negotiate
it. They brought the NRP in and slamred it in and took
peopl e of f jobs where the work was still there. That's
pretty arbitrary.

On the other hand, it may well be -- and we've had
many cases -- we've arbitrated nmany cases under 546 of the
ELM where the issue becomes was there work avail able? And
al so, 546 of the ELM for exanple, requires the Postal
Service to respect seniority rights of other enployees. And
so often there's a conflict between the enpl oyees, sone of
whom may be represented by one union, sonme of whom may be
represented by another union. And we've had arbitrations
where the issue becones did the Postal Service correctly
apply the contract?

That is a garden variety contract interpretation
case. It may well be that the supervisors and nanagers
applying in that case were | ooking at the 505, |ooking at
the 546, |ooking at the collective bargai ni ng agreenent, and
were trying in good faith to figure out what to do. Wat
were their obligations? 1It's not clear. And they m ght
have nmade a mi stake, but the arbitrator will tell them
whet her or not they nmade a m stake six nonths after they

make their decision. And so to say that every m stake they
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make is arbitrary and capricious, it seens to ne, is not
correct.

It's arbitrary when they come in and say not hing
has changed. No contract has changed. No fact has changed.
The work is still there. W're taking this new program and
we're taking you out of your job. That's pretty arbitrary
and we think it violated the contract that violated the
regul ations. But not every case is arbitrary. In fact,
nost of them are not.

| nean, |'ve spent ny career arguing that the
Postal Service has made m stakes. That's what | do for a
living. And they nake m stakes all the tine. And sonetines
they're arbitrary, but nost of them frankly, aren't. They
try to do their job. They try to interpret the contract.
It's nmy job to disagree with them when they're wong, and |
do that. But it seens to me not necessarily arbitrary just
because they' re wrong.

VI CE CHAI RVAN WAGNER: | thought the APWJ s
argurment in this regard somewhat curious because it seens
i ke when you're trying -- nunber one, you're going actually

to the nmerits of the arbitrary and caprici ous determ nation.

| nmean, and that's -- you know, a contractual violation
arguably states -- makes a non-frivol ous all egation of
arbitrary and capricious denial. It would be then a

guestion of getting to the nerits of that, whether, in fact,
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t here was, you know, the denial, you know, the kind of
contractual violation reached the |evel of arbitrary and
capriciousness. That's really what you're getting at. And
|"mjust curious why is the APW taking that position in
this case when the issue is about really our jurisdictional
authority and whet her i ndividual Postal enployees can cone
in and attenpt to seek relief at the Board for arguably
arbitrary and caprici ous deni al based on contractual

vi ol ati on.

MR. ANDERSON: Well, the serious concern the APW
has is respect for seniority rights. The pattern has tended
to be over the years that city letter carriers have becone
unable to carry their routes anynore after 20 years of
carrying a route, and they deserve accommodati on and they
seek accommodation in clerk jobs, many of which tend to be
nore sedentary. And there nay be cl erks who have worked
their jobs, perhaps nore vigorous jobs working on nmachinery,
| oadi ng and unl oadi ng mai | processing nachi nery, who've
waited for 25 years to get one of those jobs that's
sedentary. And so there becones a conflict between the
seniority of the clerks who are waiting to bid for that job
and the needs of the carrier for accommopdati on.

And that's a very conplex question. | nean,
there's a noral and ethical obligation to accommpdate an

enpl oyee injured on the job. There's another type of
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i nperative to recogni ze seniority rights and to respect the
i nterests of sonmebody who may have worked the graveyard

shi ft working heavy machinery for 25 years, and wanted for
all that time to have a day job where they didn't have to
kill thensel ves and get carpal tunnel syndrone or risk
carpal tunnel syndrome or a bad back. But now that work's
unavai l abl e because it's been taken up by sonebody
accommodat ed who needs an accommodati on. Those are
difficult and very conplicated questions.

VI CE CHAI RMAN WAGNER: So are you suggesting that
the Board is incapable in sone way --

MR. ANDERSON: Not in the |east.

VI CE CHAI RMAN WVAGNER:  -- in making --

MR, ANDERSON: But --

VI CE CHAI RVAN WAGNER: -- its determ nation?

MR. ANDERSON: No, not at all. Wat |I'm saying
is, though, that they raise contractual seniority rights
issues. And if the Board decides that it has jurisdiction
over every one of these cases, you're taking jurisdiction
over potentially thousands of cases, individual cases, which
wWill turn -- unlike the NRP program which they slanmed in
nati onwi de, these other cases are going to be garden variety
contract interpretation cases. You're going to be
interpreting seniority right under the contract. You're

going to be interpreting the ELM which is part of the
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1 contract, incorporated by reference into the contract. So
2 you're going to be dealing with garden variety contract
3 interpretation cases in parallel with a very active and very
4 nunmerous arbitration system operated by the Postal Service
5 and its unions. So you'll be having parallel cases dealing
6 with contract interpretation issues, and that's what they
7 are.
8 CHAI RVAN GRUNDVMANN:  And are you concedi ng t hat
9 t he National Reassessnent Programis not part of the
10 anal ysis of the cases before us?
11 MR. ANDERSON: |'m sorry, Chairmn G undmann, your
12 guestion's beyond nmy know edge. | don't know the answer to
13 t hat questi on.
14 | want to say that the APWJ believes it's correct
15 that the Postal Service should be required to adhere to its
16 contracts and to its regulations and to its ELM but, again
17 not every violation is arbitrary and capricious. And if the
18 term"arbitrary and capricious” has any neaning, then there
19 has to be a distinction between a good faith effort, but
20 m st aken effort, to apply the contract or not. | would like
21 to make an analogy, if | nay.
22 Under the National Labor Relations Act if the
23 enpl oyer violates a contract, that's not an unfair | abor
24 practice. |If the enployer knows what the contract requires
25 and they arbitrarily and obstinately violate the contract

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Oral Argunent in Lathamet al v. USPS Page:

38

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

knowi ng that they're violating it, that's an unfair |abor
practice.

CHAI RVAN GRUNDVMANN:  So it's a matter of intent.

MR. ANDERSON: It's a matter of intent. And if
they absolutely flaunt their determ nation to violate the
contract regardless of their contractual obligations, you've
got bad faith. That's arbitrary -- that's a violation. You
can take it to the National Labor Rel ations Board and you
can get an unfair |abor practice conplaint issued. But if
it's sinply a contract violation, they disnmss it because
it'"s not within their jurisdiction. It was not a violation
of the act, that is.

And | would just nention that desirable as it is
to enforce the ELM and the contract agai nst the Postal
Servi ce, the Congress when they |egislated did not
necessarily make provision for that. | nean, if the
guestion is arbitrary and capricious, if that defines the
Board's jurisdiction, then that defines the Board's
jurisdiction. And | would offer the famliar case of Fausto
decided by the U S. Suprene Court as an exanple of how even
in a conprehensive Civil Service Reform Act schene, the
Congress did not choose to nake every avenue of relief
avai l abl e to every enployee. And so | think the Board needs
to consider very carefully whether and how it can give

substantive neaning to the term"arbitrary and capricious."
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CHAI RVAN GRUNDMVANN:  Anyt hi ng el se? Thank you,

MR. ANDERSON: Thank you very much for your
courtesy and for your tinme.

CHAI RVAN GRUNDMANN:  Finally we have M. Bubb for
t he Agency.

MR. BUBB: Good norning.

CHAI RVAN GRUNDMANN:  Good nor ni ng.

VI CE CHAI RMAN WAGNER:  Good nor ni ng.

MR BUBB: |If it please the Board, ny nane is
W1 1liam Bubb and, as you know, |I'm here on behalf of the
Postal Service. Thank you very much for this tine.

| don't think any of us thought when we read the
consol idation order that it would take us where it has, but
we've tried to follow the law. W hope we are | eading you
in that direction as well and we appreciate the tinme you
have spent considering our argunents, which is obvious from
your questi ons.

It is clear in our mind that OPM has exceeded its
authority under FECA to require any agency under the guise
of 8151, which is the section of FECA that deals with
restoration and, by the way, the only section of FECA under
whi ch the OPM has any authority -- the bal ance of the
statute, there's no blanks that need to be filled in to use

M. Dowd's anal ogy, is adm nistered by the secretary of
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labor. And I'd like to come on to that in a few mnutes if
| have time. But focusing on 8151, | think the statute
reads clearly. And | can tell that you do understand our
argunment in that regard and | don't believe there's mnuch
nore | can say about it here than we have said in our
briefs.

VI CE CHAI RMAN WAGNER: Actually I do have a
guesti on.

MR. BUBB: Right.

VI CE CHAI RVAN WAGNER:  And even if we were to
agree with you, and |I'm not suggesting that we do --

MR BUBB: | understand.

VI CE CHAI RVAN WAGNER:  -- in ternms of what the
statute neans and what authority it gives OPM | nean, | do
think that -- | do see anbiguity in that |anguage to a
certain degree. | understand the Postal Service argunent
and | think in some level they're well taken. But you're
raising an ultra vires argunent. You're challenging OPM s
authority to issue the regulation and our authority to
declare an OPMregulation invalid is really limted to when
there is -- it's under USA 1214. It's when a prohibitive
personnel practice would be cormitted as a result of the
regul ation or inplenentation of the regulation. W don't
have the general APA jurisdiction to declare OPMs action to

be ultra vires. So where does that |eave you?
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MR. BUBB: |'mnot asking you to do that. I'm
asking you to determ ne your own jurisdiction based on that
regul ati on.

VI CE CHAI RMAN WAGNER: But our jurisdiction is
regul atory under OPM s --

MR. BUBB: You have in the past, Vice Chairnman
Wagner, said that you are suspicious of grants of
jurisdiction to you, that your jurisdiction is not plenary.
And while you tend to generally acknowl edge that OPMis an
agency that can establish jurisdiction for you, you stil
have taken a jaundiced eye of that. And you certainly don't
| ook to any other -- you don't, in my mnd, seemto be
willing to allow any other agency, |ike the Postal Service,
for exanple, to do sonething that would grant or establish
jurisdiction for you.

CHAI RVAN GRUNDMVANN:  Let ne ask you this. You're
tal ki ng about particularly 301C and D especially, not the
grant of jurisdiction for arbitrary and capricious. So do
we even have to invalidate an OPMreg to answer the question
whi ch we posed to the parties, which is, is a violation
arbitrary and capricious if the Agency's own internal rules
grant greater substantive rights than the statute or
regul ation? W' re not tal king about the OPMrules. W're
tal ki ng about the Agency rul es.

MR. BUBB: | think so, Chairman G- undmann, because
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when | read your question | believe you were asking whet her
you coul d exercise jurisdiction when that was based only on
an internal Agency rule. | respectfully disagree with M.
Dowd's view of that. W know, do we not, that the arbitrary
or capricious standard is all about your jurisdiction?
That's in the section of the regulations that say these are
t he appeals that nay be brought to the MSPB with respect to
restoration rights granted el sewhere in these regul ati ons.
That's all about your jurisdiction.

And al so, contrary to what M. Dowd said, the OPM
did address that issue. |If you're not asking us about
jurisdiction, which | understood you to be doing, then I'ma
little taken aback.

CHAI RVAN GRUNDMANN:  Okay. Let me just ask you a
guesti on.

MR. BUBB: All right.

CHAI RVAN GRUNDVANN:  301C and D, woul d we have to
invalidate that in order to find that we have or do not have
jurisdiction? Because you've argued throughout your brief
that 301C and D are ultra vires, which goes back to the vice
chair's question of is this a prohibitive personnel

practice, which is where we derive our jurisdiction.

MR. BUBB: You would have to -- | don't know t hat
you woul d have to conpletely invalidate -- and if you'l
forgive ne, 1'd like to focus on D, the partially recovered
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1 one, which | understood to be the focus of your inquiry. W
2 can go back to C, if you'd Ilike.

3 You just can't read it, Chairman G undmann, to

4 require restoration under 8151 to sonething other than a

5 position or to sonmeone other than a fully recovered

6 i ndividual. There are ways to read it where that -- in that
7 way it uses the word "restore.” That's a termof art.

8 That's not a coincidence. That neans to a position. |If you
9 go back and read all the regulations, "restoration,"

10 "restore,"” termof art. As a matter of fact, 3101Cis the
11 only one of the restoration obligations that does not use

12 sonme formof the word "restore"” or "restoration.” You could
13 easily say we're reading this to require an assignment to a
14 regul ar position and that's as far as we're going to go.

15 VI CE CHAI RVAN WAGNER:  You know, even if we -- |
16 mean, there's no dispute that the regul ation tal ks about

17 restoration to a position, and that's not the question here.
18 The question is did the Postal Service in agreeing to the

19 ELM provi si ons and the handbook, the EL and whatnot, take
20 upon itself an obligation to define restoration as sonething
21 nore than that, which the regulation D, and certainly as OPM
22 has construed it, would allow the Postal Service to do. So
23 internms of what is the content of arbitrary and capri ci ous
24 deni al, you know, if the Postal Service has taken on
25 addi tional obligations, then do we have the authority under
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304C to enforce those in terms of |ooking at them you know,
under the arbitrary and capricious standard.

My question is our authority is conpletely
regulatory. It's pursuant to 304C, which is contingent upon
the validity of, as you point out, the, you know, 301C and D
-- forget C for a second because that's not really what
we're tal king about -- D, partially recovered. |If OPM
doesn't have authority to have issued that substantive
regul ation creating right, presumably we don't have
jurisdiction to enforce a right if OPMdidn't have authority
to create it. That's your argunment, right?

MR BUBB: Yes.

VI CE CHAl RMVAN WAGNER: (Okay. But my question to
you is we don't have authority to tell OPM whether it could
or couldn't create that right.

MR. BUBB: But you have the authority, Vice
Chai rman Wagner, to say whether you can have jurisdiction.
You have to have that authority.

VI CE CHAI RMAN WAGNER: Yeah. Qur jurisdiction is
pursuant to an OPMreg, which is --

MR BUBB:. And it failed to grant you jurisdiction
is all that we're asking you to determ ne.

VI CE CHAI RMAN WAGNER: No, the regulation clearly
grants us jurisdiction to |look at restoration rights of

partially recovered enpl oyees. There's no doubt about that,
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right.

MR. BUBB: | understand the question.

VI CE CHAI RMAN WAGNER:  You' re saying that OPM
didn't have authority to create restoration rights for
partially recovered individuals.

MR BUBB: O to assign an appeal right for those
i ndi viduals with you.

CHAI RVAN GRUNDMANN:  So because 301D is invalid,
then we can't enforce it under 304. |Is that what you're
sayi ng? Because it relates to --

MR BUBB: Yes.

CHAI RVAN GRUNDMANN: It relates to partially --

MR. BUBB: Yes, that is what we're saying. That
is what we're saying.

CHAI RVAN GRUNDMVANN:  Ckay. So we woul d have to
invalidate Din order to find that we don't have

jurisdiction.

MR BUBB: | wouldn't use the word "invalidate"
because -- and this gets back to your question, Vice
Chai rman Wagner. | think we nay be m scharacterizing what

we're asking you to do if we're saying that you have to
sonehow deci de that an OPMregul ation was ultra vires and
you believe that you don't have the ability to do that.
understand that there is a line of cases that may go in that

direction, but it cannot be that you can be required to
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exercise jurisdiction when that grant of jurisdiction was
invalid, and you have to be the arbiter of that.

VI CE CHAl RVAN WAGNER:  No, we don't.

MR BUBB: |If that's not true, then -- I'msorry.

VI CE CHAI RVAN WAGNER:  No, | nean, this isn't a
situation where we're interpreting a statutory grant of
jurisdiction, you know, from Congress. This is, you know,
Congress authorized the creation of jurisdiction through
regul ation. OPM has issued a regulation creating that
jurisdiction. You're saying it's outside of its statutory
authority to do that. W don't have judicial review
authority in that regard. W can't invalidate regul ations
because they're outside OPMs statutory authority to issue
t hem

CHAI RVAN GRUNDMVANN:  Let nme ask you anot her
guestion along these |ines. Wat prohibitive personnel
practice can be conmitted or is the OPMreg invalid on its
face because it requires sonmeone to commt a prohibitive
personnel practice, which is our granted jurisdiction?

MR. BUBB: Right. 1'mnot sure, Chairman
Grundnmann, what the answer to that question is.

CHAI RVAN GRUNDVANN:  Ckay.

MEMBER ROSE: Can | go at a little bit of a
different direction on this? In nost or all of the

situations in which the Board has enforced internal Agency
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rul es and coll ective bargaining ternms, the Agency rules in
guestion were procedural in nature. Here, by contrast,

we' re tal king about substantive rights that are not provided
for by federal law or regulation. By what |egal authority
could the Board enforce a substantive entitlenment that is
not authorized by federal |aw or a regulation?

MR BUBB: | don't believe there is any. That's
essentially ny response to Vice Chairman Wagner's point
about ultra vires. | have to say | did not consider before
this norning the precise argunment that you're making, Vice
Chai rman Wagner. But intuitively, | believe you're correct,
Menber Rose.

If the grant of jurisdiction is ultra vires, it's
up to you to say -- and I would think it's your
responsibility to say -- that's ineffective, we do not have
that jurisdiction.

CHAI RVAN GRUNDVANN:  Or we don't have that
authority.

MR. BUBB: What if it were sonething ridiculously
obvious? OPMsaid -- | don't know, | can't even think of
anything off the top of ny head, but it was clear that it
was sonething that OPM didn't have the ability to say you
coul d hear, what would you do? Wuld you say, well, it's a
regul ation even if it's ultra vires, even if they didn't

have the authority to adopt it, and even if it's clear,
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i ke, 99 out of 100 people or maybe 100 out of 100 people
woul d agree with that, we have to hear those cases? |'m
struggling standing here this norning with you to think that
that coul d possibly be the |aw.

CHAI RVAN GRUNDMVANN:  Let ne ask you a different
guestion then. You' ve argued for the last 13 mnutes and in
your brief that the CFRis invalid in sonme form Have the
Agency ever made this argunent before during the several
years of litigation that we've had with the Nationa
Reassessnent Progranf

MR BUBB: Not as far as |'ve been able to find,
Chai rman G undmann.

CHAI RVAN GRUNDVANN: M. Dowd rmade an interesting
point. He said that the Agency has thrown out the National
Reassessnment Program and that his enployees -- his clients
today could reapply for restoration under the ELM and t hey
woul d be restored consistent to the ELM Do you agree with
t hat point?

MR BUBB: No, | do not.

CHAI RVAN GRUNDMANN:  Ckay.  \Wy?

MR BUBB: For two reasons. The first reason is
that there was an agreenent with our unions that the ELM
provisions in play here were not affected in the first place
by the NRP.

CHAI RVAN GRUNDMANN:  So you col | ectively bargai ned
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the NRP with the unions?

MR. BUBB: No, we reached an agreenment with the
uni ons on or about the tine the NRP was instituted in
response to concerns fromthe unions that we were not
changi ng ELM Section -- it's not our intention to change ELM
Section 546 by anything that's substantive. That's in the
NRP. Qur view was that if you wanted to say that soneone
who was affected by the NRP was -- those circunstances
sonmehow did not conply with 446, have it. And they have.

CHAI RVAN GRUNDMANN:  COkay. So you reserve that
for litigation.

MR. BUBB: Yeah. The second thing is that because
of that, if soneone comes today, even though the NRP does
not exist in name any longer, we're still faced with the
sane sorts of issues that the am ci both described with
respect to the size of the workforce and the availability of
work and those sorts of things. And | wouldn't say that
we've -- stopping the NRP does not equate to we're no | onger
goi ng to consi der assignnments and deci de whether they're
necessary or not. | believe that that wi |l happen.

CHAI RVAN GRUNDMANN:  So you still --

MR BUBB: | can't speak definitively about that,
but that's nmy sense only to describe that it's not a |ight
switch situation, Chairman G undmann --

CHAl RMVAN GRUNDMANN: So if | were a letter carrier
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and |"'mpartially restored, would | be restored pursuant to
t he ELM t oday?

MR. BUBB: Whatever is going to happen to you
today is no different under the ELMthan woul d have happened
to you in the NRP.

CHAI RVAN GRUNDVANN:  Ckay. | don't know if they
woul d agree with you on that, but.

MR BUBB: Well, they nay not --

CHAI RVAN GRUNDVANN:  Ckay.

MR BUBB:. -- which is actually illustrative of
why this belongs where it is, which is under their
col | ective bargaining agreenents.

VI CE CHAI RVAN WAGNER: Wl |, | think that they
m ght not agree with you because the NRP incorporates a
standard of operational necessity that appears -- at |east |
didn't see it in the ELM-- there was a whole different
anal ysi s of when nodified assignnents were to be created and
how they were to be created in the ELMthat really doesn't
take into account the operational needs of the Postal
Service. The NRP seens to be really focused on that or had
been really focused on that. So how can you -- |I'm--

MR BUBB: Right. | think that there was -- we
would say, and | think this is a fair view of this, there
was always an inplication under the ELMthat there was sone

operational necessity. | mean, that's too strong of a word
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1 because it's provocative in terns of how the unions of the

2 Postal Service view this issue, but it always was sone

3 requi renent that when we gave sonebody work, there needed to
4 be sone substance to it in the sense that it was neaningfu

5 in sone ways. Now, there was a continuum no question about
6 it, of that conclusion, but still that was true.

7 | think it's fair to say that when the NRP cane

8 into existence, probably just because of circunstances, Vice
9 Chai rman Wagner, | mean, there was -- we were focused nore.
10 The reason for the NRP is because we were focused nore on

11 our circunstances, on our operational circunstances, on the
12 reduction of mail. And we needed to | ook naybe nore closely
13 than we would have -- than we did in the past at these

14 assignments and see what, if anything, could or should be

15 done with respect to those assignnments in a fair way.

16 | know that there is some di sagreenent about what
17 we did. | do not think there was any ill notive involved in
18 that. | think the notive is what | just described to you.
19 So in that sense, | think there m ght be a
20 di fference between the ELM and ELM plus NRP. But
21 analytically, |I don't believe there was any difference. And
22 the reason that the unions are wi nning the grievance when
23 they win -- they don't always win -- but the reason they're
24 Wi nning the grievances, as M. Secul ar described, that they
25 are wi nning under the collective bargaining agreenents is

Ander son Court Reporting -- 703-519-7180 -- www. ander sonreporting. net



Oral Argunent in Lathamet al v. USPS Page: 52
1 because they're able to win on that issue. They're able to
2 say the work -- as M. Secul ar described, the work's still
3 t here.

4 But we're winning those grievances when the case
5 is that the work either is gone or was not -- even though it
6 still could be done, was at the bottom of that continuum I

7 descri bed earlier about whether it really should be done.

8 Is it reasonable for us to have sonebody to do it even

9 though it's hel pful to them based on the fact that it's just
10 nmeani ngl ess or substantially neaningl ess work? Those things
11 are happeni ng every day. Those decisions are happening

12 every day, as M. Secul ar points out, in case-specific

13 si tuati ons.

14 But if | can bring you back, this discussion

15 actual ly makes our argunent for us. W're not saying, we've
16 never said that that ELM does not have force, that we don't
17 have to followit, that there isn't a neans by which it can
18 be enforced. There certainly is. It's the collective

19 bar gai ni ng agreenents and the grievance procedures. Wat
20 we're trying to say is that it's not for you to enforce it.
21 And | believe, again, what you asked us when you
22 asked us whether a violation of the Agency's rules --
23 whet her only a violation of the Agency's rules can be an
24 arbitrary and capricious violation of restoration, you were
25 sayi ng can we base jurisdiction under 301D when the only
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thing that was violated was an Agency rule? To ne, and |
hope to you, it's all about your jurisdiction, not about the
nmerits of clainms under 546.

CHAI RVAN GRUNDMANN:  This goes back to the
argunment that M. Dowd raised in the first place, that the
statute is anbiguous in many ways. "Overcone," we've tal ked
about "equivalent position,” | mean, what is an equival ent
position other than a fornmer position, which is what the
statute says?

MR. BUBB: Well, but the term "equival ent
position" comes right after "former position or its
equi val ent . "

CHAI RVAN GRUNDMANN:  So what is an equi val ent
position if not the fornmer position? Can it be a |esser
position?

MR BUBB: | don't think so. W do not think so.
We t hink what Congress was saying is if you are able to do
your old job -- | think equival ence there, because your
precise old job may no | onger be there, not because they
were trying to establish some sort of classification of jobs
t hat sonmehow was broader than your old job. If you've
recovered enough to performyour old job, then you have a
restoration right.

By the way, you don't have to -- it's not a

medical term Don't get caught up in that. These phrases
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like "partially recovered,"” "physically disqualified," even
"fully recovered"” didn't exist when that statute was
witten. W're thinking in terns of what the regul ations
say today. Think of it in terms of plain English. That's
what Congress was doi ng.

VI CE CHAIl RVAN WAGNER: Wl |, wait. There was --
the Givil Service Conmi ssion and the FPN had issued their
regul ati ons and content given to these terns back before
1974, correct, before Congress enacted the anendnent? So to
say that these were concepts that have just sort of cone out
of thin air is not quite correct in terns of understandi ng
what the statute neans.

MR. BUBB: What you just said may be true, | do
not know. And if | m sspoke, | apologize. Wat | was
trying to say is that the regul ations today and the neani ngs
of terms under the regul ations today, |ike "physically
disqualified," "partially recovered,” "fully," did not
exist. Those regulations -- | think the existing
definitions were published in, | don't renenber, sonetinme in
1990. It's in our brief.

" mjust saying that the concept is not your
nmedi cal state. You could be not nedically recovered from
what ever your illness or injury -- conpletely recovered,
fully recovered in the nedical sense from whatever your

illness or injury is, but you may very well be fully
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recovered in the restoration sense because you can perform
your ol d job.

CHAI RVAN GRUNDMANN:  So in your m nd equival ent
and former position are the sane thing?

MR BUBB: In ny mind the term"forner position or
equivalent” is intended to give neaning to the term
"overcone." And what "overconme" nmeant to Congress was
overcome your injury sufficiently so that you are able to
performthe job you were perform ng before.

CHAI RMAN GRUNDMANN: But it's not nedical

overcone. |It's --

MR. BUBB: | nay not be better nedically, but once
| get to the point where |'"'mable to -- |'ve recovered to
the point where |I can performny old job, | have overcone ny

injury in the sense of 8151 and, by the way, in the sense of

the current regulations. |[|f you read the definition of
"fully recovered" you'll see that it's not a nedica
concept. |It's a functional concept. You're able to perform

the job you had when you were injured.

CHAI RVAN GRUNDMANN:  And the equival ent only cones
inif my former position was abolished.

MR. BUBB: |'mguessing. | believe that that
woul d be a reason to put "equivalent” in there. | think the
| anguage of the statute indicates that "equival ent” mnust

mean functionally equivalent in terns of your ability to
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performthe duties of the job to your former position
because the |l ocation of that word in the prose. | think --
the reason | suggested it m ght be there, that was a guess
on ny part. But it is true, particularly in the fully
recovered requirements, which are not controversial, that
there --

CHAI RVAN GRUNDMVANN:  Well, the termis not "fully
recovered,” is it?

MR BUBB: But I'mjust saying it's true that if
you have an obligation to put sonmeone in their forner job,
you' ve got to find an equival ent because it's an absol ute
obligation, as you know, for a fully recovered person. So
t hat woul d be anot her reason -- would be explanatory of why
that termwas used.

VI CE CHAI RMAN WVAGNER: Can | just go back to your
point that the ELMtacitly or inplicitly incorporated a
concept of operational necessity? And | understand that
that's kind of a | oaded term but just --

MR. BUBB: Right, right.

VI CE CHAI RVAN WAGNER: But if that were the case
then why did the Postal Service feel the need to create the
NRP to begin with? | nean, if it could have achi eved sinply
t hrough the ELM process the necessary, or in the Postal
Service's view the econom cally necessary, reductions and

changes and whatnot, if they could have done that under the
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ELM why not just do that? Wy create this --

MR BUBB: | don't know. | don't know. It's well
before ny tinme. But | do know that there was a need to
focus for the reasons that | gave you before on operational
necessity, on costs, on things |ike that. But --

VI CE CHAI RMAN WAGNER: | guess what |'m asking --

MR BUBB:. -- I'msorry, | don't know the answer
to your question.

VI CE CHAI RMVAN WAGNER:  -- is if -- | mean, if we
were to find that we have jurisdiction and we're | ooking at
what is arbitrary and capricious, | mean, you're saying that
the Postal Service is winning cases where it can show t hat
even under the ELMthat these were tasks that were no | onger
bei ng performed or needed to be perforned.

MR BUBB: O were elimnated.

VI CE CHAI RMVAN WAGNER: O were el i m nat ed.

MR. BUBB: Right.

VI CE CHAI RMAN WAGNER: So, | guess, is there sone
obj ective evidence that the ELM in fact, incorporates this
concept of meaningful work or operational necessity in terns
of the nodified assignnments question? It's not there in the
| anguage - -

MR. BUBB: | do not know of any --

VI CE CHAl RVAN WAGNER:  Ckay.

MR. BUBB: | believe, as | said before, it's
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inmplicit. There could be. |'mignorant about it, | don't
know, |'m sorry.

CHAI RVAN GRUNDMVANN:  Anyt hi ng el se?

MEMBER ROSE: Not hi ng el se.

CHAI RVAN GRUNDVANN:  Thank you, M. Bubb.
Appreciate it.

MR. BUBB: Thank you.

CHAI RVAN GRUNDMANN:  Thank you. And we're back to
M. Dowd again

MR DOAD: | shall try to be fast, although
there's a lot to cover. And | can honestly say that |I'm
actually confused as to the Postal Service's position after
t hi s di scussion.

M. Bubb nentions this inplicit incorporation of
t he operational necessary tasks into the ELM 1've never
heard of that before. That's a new argunent. [It's never
been rai sed before by the Postal Service. And M. Bubb
adm ts that he doesn't know where it conmes from

| believe M. Bubb said that the NRP is equival ent
to the ELM The Postal Service has never argued that. And
| honestly don't think there's any dispute about that
because in each of these cases -- actually in three of the
cases the adm nistrative judge anal yzed the case under
standards that are not consistent with the ELM So there's

really no dispute that the National Reassessnent Programis
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i nconsistent with the ELM

CHAI RVAN GRUNDVANN: M. Bubb raised a point that
t he ELM never di sappeared, never went out the w ndow when
the NRP cane in. Do you agree with that?

MR. DOAD: Absolutely not, Chairman G undmann.
And | think, | don't know, every few people in this room
coul d possibly agree with that because if you |l ook at the
adm ni strative judge's decisions they're all based on the
fact that the anal ysis was done according to the NRP, not
according to, for exanple, ELM 546.222 where you actually
| ook for work that may not conprise a conplete vacant
position. So there's no -- in ny mnd there's no way that
we can argue about this. |It's clear, and the Agency has
never disputed, that the NRP is inconsistent with its ELM
gui del i nes.

On that point, and | think this is a particularly
important point, and | know it's a conplex issue because you
do have these issues about contractual rights and grievances
and arbitrations, and the APW nentioned this and | believe
M. Bubb nmentioned this, but it does need correction. And
both attorneys said that the ELMviolation is solely a
contract violation. As a matter of law that is incorrect
because under 39 CFR 211.2 the Postal Service has
incorporated into its regul ations the provisions of the ELM

So as a matter of | aw when the Postal Service
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1 vi ol ates ELM provisions, those are regulatory violations.
2 They may al so be contractual violations and there m ght be
3 concurrent jurisdiction, but there's nothing in the | aw t hat
4 says two fora can adjudicate the simlar or same issues.
5 Now, that being said, I'll also nmention that
6 think the APWJ s concerns about the explosion of cases that
7 the Board nay experience, well, one, | think it's overbl own
8 because | have full confidence in the Board to be able to
9 handl e as many cases as it can get. But second, the
10 guestion isn't whether every violation of the ELMw |l end
11 up here. It's only whether a violation of the ELMw ||
12 constitute arbitrary or capricious conduct under 304C.
13 And | think that's -- in our discussion today |
14 t hi nk what M. Bubb has done a very good job of avoiding is
15 t he di scussion of what's arbitrary and capricious. And |
16 nmenti oned these in ny openi ng argunent, but the Suprene
17 Court case lawis clear. And, in fact, the Grcuit Court
18 case lawis clear. And it's so clear, for exanple, the 10th
19 Circuit in Duane v. The Departnent of Defense, they wite,
20 "It is, of course, conventional w sdomthat agencies mnust
21 abi de by their own regulations.” And the Postal Service has
22 conceded that it has not abided by its regulations as set
23 forth in the ELM
24 Because of that, that conduct on its face
25 constitutes arbitrary and capricious conduct. So,
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therefore, you have jurisdiction and that finding itself
constitutes a violation of the restoration rights of the
partially recovered enpl oyees.

CHAI RVAN GRUNDVANN: | am not sure M. Bubb
conceded that point because it sounded |like that both the

ELM and the NRP exi sted together.

MR DOAD: Well, | may give you that --
CHAI RVAN GRUNDMANN: | ' m just --
MR DOAD: | nay give you that --

CHAI RVAN GRUNDVANN:  What | heard, sorry.

MR DOAD: -- and maybe that's ny confusion
because, again, M. Bubb has presented new argunents today
that haven't been presented in his briefs thenselves. |
mean, if | understood himcorrectly he was trying to say
that the Postal Service wasn't really trying to invalidate
OPM s regul ation, but that's exactly what the Postal Service
said in their brief. The Postal Service said in their brief
that the regul ati ons exceed the statutory authority of OPM
And when you nake that argunent, that's an ultra vires
argurment. And the only logical conclusion fromthat is that
the Postal Service is trying to invalidate OPM s regul ation

And that goes to another reason -- two nore
reasons. One, all of this argunent by the Postal Service is
cl assic post hoc rationalization. Under the Suprene Court's

precedent in Bowen v. Georgetown University Hospital, courts
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can't accept a post hoc rationalization. You have to | ook
at what the Agency did and why they did it. The Agency
never instituted the NRP because it believed that OPM s
regul ati on at 353.304C was invalid. That rationalization
and that explanation cane years |later. And because of that,
under Bowen and under Chenery, a court can't accept that
expl anation of Agency conduct. And there's really no
guestion about that.

VI CE CHAl RVAN WVAGNER: M. Dowd, can | just ask
you, | want a --

MR, DOAD:  Sure.

VI CE CHAI RMAN WAGNER: -- point of clarification.
Wul d you agree that an appellant who cones to us and says
that the Postal Service has violated the ELM and, therefore,
state a non-frivolous allegation of jurisdiction under 304C,
okay, but that may be different? | nean, at that point, |
mean, we would have jurisdiction, but would you concede that
at that point the Postal Service may be able to conme in and
say while that may be true, it was a good faith violation,
therefore, it's not arbitrary and capricious or it was a de
mnims violation? | nean, would you agree that nerely
bei ng able to nmake the non-frivolous allegation doesn't
necessarily mean you win on the nerits?

MR DOAD: I'mnot sure | can agree with you, Vice

Chai rman Wagner. This is a classic admnistrative | aw
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problem And what the courts generally do is when they | ook
at rules and regulations, if an agency violates a regul ation
set forth in the CFR, that's the end of the story. An
agency has to -- and particularly when it's a regul ation
that protects the rights of individuals, and that's what you
have here.

VI CE CHAI RMVAN WAGNER: So you're saying it's a per
se.

MR DOAD: It is a per se violation of the rule
and, therefore, a per se arbitrary and caprici ous and,
therefore, per se invalid agency conduct. And | think
that's clear.

And when you | ook at the Suprene Court case of
Vitarelli, when you |look at Service v. Dulles, and those
cases even go farther, right, because in those cases what
the Court found was an invalid agency action not based on a
regul ation set forth in the CFR, as we have here with the
ELM but as an internal rule. So there the Departnent of
State and the Departnent of Interior actually set up
procedural guidelines to protect enployees. In each of
t hose cases the secretary of the respective departnents
could have sumarily di sm ssed the enpl oyees. But what the
Court found was that because there were guidelines and
regul ations set forth to protect those individuals and

because the secretary did not conply with those guidelines,
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then those actions were invalid. And | think that is our
argunent here.

And, you know, we could present nore evidence that
if you |l ook at the rationalization of the NRP, there's
another line of cases in admn |aw that |ooks under the
reasoni ng, the bases for the agency action, and those are
the State Farm cases. And there you sort of -- you | ook
nore towards the nmerits and you | ook to see whether the
agency consi dered sonething that Congress didn't want it to
consider or you | ook to see whether the agency failed to
consider an inportant factor. And if the agency goes
outright and fails to consider an inportant factor
al together, that can constitute arbitrary and capricious
conduct. And here | don't think we have to -- | don't think
the Board has to reach this decision and, in fact, probably
shouldn't. And if you get this far, you can send it to the
AJ and have them |l ook at it.

But here the Agency, in ny opinion, has conpletely
failed to consider whether the NRP is consistent with its
| ongst andi ng policy of protecting partially recovered
enpl oyees. That's a little separate and distinct fromthe
guestion of whether the NRP itself on its face violates the
regulations. So it's alittle nore towards the substance.

MEMBER ROSE: | was wondering if you woul d answer

the question that | asked M. Bubb, that is about when the
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Board has the responsibility to oversee agencies that have
violated their procedural rules. And by what | egal
authority can the Board enforce a substantive right that is
not authorized by statute or federal |aw or regulation? |
didn't -- M. Bubb said he agreed that -- or he said that we
do not have the authority or the juris to do that. So the
di fference between procedural rules and substantive rights
is where I'"'mstuck and |like to have you explain that to ne.

MR DOND: Sure, Menber Rose. And | think it ties
into alittle of what | just discussed. But here | don't
think there's any dispute and | don't believe the Postal
Servi ce has disputed that the provisions in the ELM provide
substantive rights to the enployees. So it's not a rule
that just governs internal procedure of, you know, how mail
is shuttled fromone place to another. These are
substantive enploynent rights. So there that's one thing.

And the second thing is when you do | ook at 39 CFR
211.2, that explicitly incorporates the ELM provisions into
the CFR  So not only do you have here a violation of an
agency guideline or manual, if you will, but |I believe you
have a violation of an agency regulation. [It's incorporated
into this Code of Federal Regul ations.

MEMBER ROSE: Thank you.

MR DOAD:  Sure.

CHAI RVAN GRUNDMANN:  Thank you, M. Dowd.
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MR. DOAD: Thank you.

CHAI RVAN GRUNDMANN:  Thi s concl udes the oral
argurment in the appeals of Lathamet al. v. U S. Postal
Service. The parties will be given an additional three
weeks to brief on specific issues stated in an order that
will be issued |ater on today. The briefing will be
sinul taneous. The briefs will be filed no |ater than close
of business January 6, 2012, at which point the record wll
cl ose.

The Board thanks counsel and amici for the tine
and detail they have put into their briefs and their
argunment today and their collective effort to informthe
Board. In particular we thank M. Dowd, who contributed his
time pro bono in his representation of all five appellants.

This hearing is adjourned.

(Whereupon, at 1:32 a.m, the

PROCEEDI NGS wer e adj our ned.)

* * * * *
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CERTI FI CATE OF NOTARY PUBLI C
DI STRI CT OF COLUMBI A

|, Stephen K. Garland, notary public in
and for the District of Colunbia, do hereby certify
that the forgoi ng PROCEEDI NG was duly recorded and
thereafter reduced to print under ny direction;
that the witnesses were sworn to tell the truth
under penalty of perjury; that said transcript is a
true record of the testinony given by w tnesses;
that | am neither counsel for, related to, nor
enpl oyed by any of the parties to the action in
whi ch this proceeding was call ed; and, furthernore,
that | amnot a relative or enployee of any
attorney or counsel enployed by the parties hereto,
nor financially or otherwise interested in the

outcone of this action.

(Signature and Seal on File)

Notary Public, in and for the District of Col unbia

My Commi ssion Expires: May 31, 2014
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