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This case has beenrccrtified to the Special Panel py;the
Merit Systems Protection Board {MSPB) pursuant to its findings
that ¢the Equal Enployment Opportunity Commission (EEOC)
incorrectly interpreted a provision of civil service law,'rule,
regqulation or policy directive.

Miguel Ignacic (appellant) was injured whilile on active duty
in the Navy, resulting in a deformity of his right leg. He

also suffered from flat feet. Appellant vas released from the



Navy and clasgified e 10% disabled. Shortly thereafter,
appellant applied for & pesition with the U. §. Postal Service as
a distribution clerk. The Postal Sarvice (agency) hired the
appellant for <¢hat position in 'February '1977. For reasons
unexplained in this rscord, the appellant was converted in May,
1977, to a letter carrier position. At some point appellant
developed a heel spur in addition to his other lower leg deformi-
ties. On December 5, 1980, the agenc} decided to remove
appellant, finding him unfit for duty as a letter carrier. On
that same day, appellant reguested that he be granted light duty
or reassignment to a clerk position. Neither request was
granted.

Ignacio appealed his removal to the Merit Syétems Protection
Board, raising an affirmative defense of handicap discrimination
alleging a wviolation of 5 U.S5.C. $§2302(b){1)(D). The presiding
official found appellant's removal to be handicap discrimination
because of the refusal by the agency to consider reassigning the
appellant to a clerk position.

The agency appealed this decision to the MSPB pursuant to
5 C.F.R. §1201.114. The MSPB reversed its presiding official
holding that consideration of rcassiqnnentril beyond the scope cf
an agency‘'s duty to roason@bly accommodate handicapped employees,
concluding that EEOC regulations defining "qualified handicapped
employee, ™ 29'c.r.n §1613.702(f), and "reasonable accommodation,®
29 C.F.R. §1613.704(b), dictated thisz result. The MSPB's

decision discounted as merely precatory Office of Psrsonnel



Hanagoneht anéd <Civil Service Cormmission issuances outlining
reassignment as one of the possible modes of reasonable accommo-
dation. The HKSPE also found that reassigning appellant would
have violated the agency's collective bargaining agresment.

. Ignacio initiated & petition for review of the NSPB's
decision to the EEOC in accordance with 5 U.S5.C. §7702(b)(l).
The EEOC found the MSPB's decision constituted an incorrect
interpretation of the Rehabilitation Act and regulations promul-
gated thereunder. Tha EEOC concluded that the tern “reasonable
accommodation® could include reassignment to ancther position in
the agency where appropriate. The EEOC slso pointed to civil
service policy directives and guidance in analogous situations
which indicated that in some circumstances reassignment is an
accepted and often efficacious method for accommodating handi-
capped employees. EEOC found that the Rehabilitation Act takes
precedence over contrary ¢terms in a” collective bargaining
agreement.. The matter was then referred to the MSPB for further

consideration pursuant to 5 U.5.C. §7702(b)(S) (B).?

1 7This subsection provides for referral to the MSPB of any
EEOC decision arrived at pursuant to ites authority under 5
U.S.C §7702(b) (3) (B), which states:

"(3) If the Conmission makes a determination to
consider ths decision, the Commission shall,
within 60 days after the date of the determina-
tion, consider the entire record of the
proceedings of the Board and , on the basis of
the evidentiary record before the Board, as
supplemented under paragraph (4) of this
subsection, either -

(A) concur in the Gecision of the Board: er
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on rcfcrxal; the MSPFB >rep::irg§é its decision while
conceding that the EEOC's doterninatioﬁ‘tagarding the precedence
of the Rchabil;ltatien Act over _c’cntnrjr terms ©f & collective
barqaihing agreement was corfo’éﬁ:. 'ﬁo MSPB found that civil
service law doss not establish a dutyaéh consider reassignment of
handicapped cmplaycoﬁgnlnd-thlt thi tgoc incorrectly inéerprdtad
civil’ service 1aw_'when it founa thalt' the Rehabilitation Act's
implementing rogulations'require an agency tc consider reassign-
ment. The matter was certified to the Panel by the MSPB,
upon its finding that the EEOC had incorrectly interpreted a
provision of éivil service law, rule, regulatien or policy

directive.

(B) issue in writing another decision which
differs from the decision of the Board to
the extent that the Commission finds that,
as & matter of law =~

(1) the decision of the Board consti-
tutes an incorrect interpretation of
any provisicn of any law, rule,
regulation, or policy directive re-
ferred to in subsection (a) (1) (B) of
this section, or

(14) the decision involving such

provision is not supported by the
evidence in the record ss a whole.

4



II.

wURISPICTION

. This is the first case certified to the Special Panel, an
entity created by the Civil Service Reform Act.. The purpose of
the Special Panel is to resclve disputes between the MSPB and the
EEOC concerning cases with mixed civil service law and discrimi-
nation law? issues that have been initiaslly appealed to the
MSPE. Counsel for Petitioner argued that thc Panel's juris-
diction did not sllow it to review the EEOC's determination. We
will first examine our jurisdiction as set out in law.

For & =nmatter to have reached the Special A;Pnnel for
resclution, the following steps must have occurred. First, the
MSPB must hivc decided an issue of discrimination law in its
initial decision. Second, the EEOC must have decided that the
MSPB's decision was in error as to ite interpretation of discri-
mination law, and reversed the MSPB dsciszien. Third, ‘the MSPB
must have reviewed the EEOC decision, and reached the conélusion
that the EEQOC decision reversing the MSPE was in error because

the EEOC had misinterpreted a provision of civil service law,

2 The term "discrimination law" when used in this decision
includes the body of law centering on the following statutes and
all rules, regulations and policy directives prorulgated there-
under: Section 717 of the Civil Rights Act of 1964, 42 U.S.C.
§2000e-16; Sections 12 and 15 of the Age Discrimination in
fxployment Act of 1967, 29 U.5.C. §§631, 633a: BSection 6(d) of
the Fair Labor Standards Act of 1938, 29 U.5.C. $206(d): Section
501 of the Rehabllitation Act of 1973, 29 U.5.C. §7%81.



rule, regulation or pelicy directive. Frinally, upon reaching
that conclusjion, the MSPB must certify the matter to the Special
Panal for a resolution of the matter. “
The Panel‘s Furisdiction cver this matter is set out in §
U.5:.C. §7702,* vwhickh . catablishes only one Jurisdictional
prerequisite, i.e., that the MSPB certify the matter to the
Panel pursuant to 5 U s C. §7702(d)(1). Two possible grounds
exist for certificetion. The MSPB may find as a matter of law

? The pertinent parts of 5 U.S.C. §7702 establishing the
jurisdictional prerequisite are:

{(c) Within 30 days esfter receipt by the Board of the
decision of the Comeission under subsection
(b) (5) (B) of this secticn, the Board shall
consider the decisicn and -

* & =

{2) to the sxtent that the Board finds

that, as a matter of law, (A) the Commission
decision constitutes an incorrect inter-
pretation of any provision of any civil
service lav, rule, regulation or policy
directive, or (B) the commission decision
inveolving such provision is not supported
by the evidence in the record as a whole -

(1) reaffirm the initial decisien of the
Board; or .

(11) reaffirm the initial decision of the
Board with such revisions as it
determines appropriats.

% & &

(d) (1) If the Board takes any action under subsection
(e) (2) of this section, the matter shall be
immediately certified to a spacial panel
described in paragraph (6) of this subsection.



either that the EEOC decision constitutes an incorrect interpre-
tation of & provision of eivil service lav, rule, regulastion cr
policy directive, or that its decision concerning such provision
is unsupported by the evidence in tha record. In this case the
MSPB's certification rests on the first ground.

The next regquirement, that the MSPB certify the matter
to the Panel pursuant to 5 U.5.C. $7702(d) (1), means simply that
certification must follow a finding by the MSPB that one or more
of the above grounds for certification exists. The statute
plainly provides for certification vhenever "the Board takes any
action wunder subsection (c)(2)." (Emphasis added.) Once a |
gubsection (¢)(2) finding is made, certification is automatic,
leaving the Panel with no choice but to accept jurisdiction.

Indeed, the relevant legislative history supports thas view
that Jurisdiction is automatically conffcl;‘ff_od by the fact of
certification, leaving the Panel with the responsibility of
resoclving <¢he dssues in disputs. For exapple, the Eenate
described the Panel's rol‘ as follows:

If the Board concludes against adopting
the proposed Commission oxrder, it means
there still exists an unresolved dispute
on & question of law betwean ths two
agencies...Where such a dispute persists
after the repesated procedures available
to both agenciss to resclve their differ~
ences at an sarlier stage, the Comaittee
felt that the matter was of sufficient

importance, and the legal issues vell
enough drawn, that the [(Panel}¢ should

¢ The only meaningful difference between §.2640 &as
originally zeported and S5 U.8.C. §7702(d) was that disputes
betveen the MS5PB and ¢the EEOC would be resolved by the
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consider the matter and resolve the
differences.

8. Rep. No. 989, 95th Cong., 2d Sess. 59 (1978).

The Jjurisdictional requirement has been met in this case.
In its "Opinion and Certification Order," the MSPE found the EEOC
to have "misinterpreted applicable civil service law, regulation
and policy directives™ in reaching its decision. nac

v. United States Postal Service, Docket No. SF07528110438, EEOC
Petition No. 03840005, at 4, January 31, 1985, (hereinafter

D. C. Court of Appeals rather than the Special Panel. Although
review by the Court of Appeals was abandoned in favor of review
by the Special Panel, the same considerations of ccherent
personnel policy and parity between the MSPE and EEOC were
advanced by both the House and the Senate in the conference
report: 1

The conference substitute in $7702 adopts the

Senate approach at the administrative level, with
some modifications, but it places an administra- .
tive tribunal, ad hoc in nature, at the apex of the
administrative process, rather than depending upon
the Court of Appeals to resolve conflicts between
the two agencies. The conference substitute
maintains the principle of parity between the

MSPB and the EEOC and establishes an appropriate
balance in regard to the enforcement of both the
nerit systenm principles of title 5 of the Act of
1964 and other laws prohibiting discrimination.

At the sane time it preserves for EEOC, as pro-
posed in Reorganization Plan No. 1 eof 1978,
authority for issuing general policy directives
implementing title VII of thae Civil Rights Act.

This preserves an important policy role for

EEOC which it may invoke, consistent with the
requirements of law, regardless of the outcome

of a particular case. ‘ |

S. Con. Rep. No. 1272, 95th Cong., 2d Sess. 139 (1978). Through-
out this decision, we will substitute "Panel" for “Court of
Appeals" where the latter term appears in the legislative

history.
8



refarred ¢to as Certification oOrder). The matter was
simultanecusly certified to this panel.t |

A decision vwhether the EEOC correctly or incorrectly
interpreted civil eervice law is properly & function of the
Panel's duty to issue a final decision on the =merits pui-suant to
§7702(d) (2). We find, therefore, that the requirements of §7702
are satisfied here, and that the Panel has Jurisdiction to

proceed.

III.

STANDARDS OF REVIEW

The Panel's s-f::ope' of revievw is descr{bed in 5 U.S.C.
§7702(4) (2) as deciding the issues in dispute. The Special
Panel in deciding these issues is required to give due deference
to ﬁhe respective expertise of the MSPB and EEOC. 5 U.S.C.
'ﬂlﬁ;ﬁ??nz () (2) (B). Conspicuocusly absent is any reference 'to

§ At oral argument, counsel for appellant suggested that
the Special Panel decline jurisdiction if we find that EECC's
decision was not based on an incorrect interpretation of civil
service law. This is something we are neither regquired nor em-
powered to do. The decision to certify a matter to the Panel
rests with the MSPB, and is dependent on its findings, without
regard to the validity of the MSPB's findings. 5 U.S.C.

§7702(c) (2). The Panel is granted no authority to declins or
grant jurisdiction based on the propriety of the MSP3's certifi-
" eation. 5 U.S5.C. $7702(d) (2) (A). Furthermors, a declination of
jurisdiction by the Panel could have the result of leaving the
MSPB and the EEOC decisions in conflict, and not resolving their
differences for the benefit of the parties.



a recognized standard of review, such as "arbitrary and capri-
cicus” or "unsupported by substantial evidence." ' Faced with the
lack of statutory and regulatory guidance, the Panel must decide
what is meant by the terms ®issues in dispute" and "due defer-
ence” in the above context. Although neither of these concepts
) is clearly defined in the statute, reasonable conclusions as to
their meanings can be drawn by reference to legislative history

and analogous appellate schenmes.
A. "]Issues in u hid

As we discussed in Section II of this Decision, a matter
must be certified to the Pznel by the MSPB when;ver the MSPB
finds a5 a matter of law m{iit an EEOC decision referred back to
it under the §$7702 system of “mixed case” resolution either (1)
"constitutes an 'incdrrect ;lnterpretgtion of any civil service
law, rule, regulation or policy directive:" or (2) with respect
to "such provision is nof. supported by the evidence in the
record as a whole.™ 5 U.s.c.'rnoz(c). In this case, we are
concerned only with the former category, which constituteﬁ thé
MSPB's rationale for certifying the matter now before us. In
either case, however, the Panel's consideration of the issues in
dispute is narrowly circumscribed by the languagg of the statute
to one cf whether the EEOC decision =misapplies -A in some manner

civil service law, rule, regulation or policy directive.
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The. :ipgislative history of §7702(d) supports this
éonstfﬁctibn, shedding light on Congress' rationale for creating
"the Special Panel. The House and Senate varsions of the prqce-
- dures fdr’handling discrimination cases were quite different in
”'the,early déﬁelopmental stages of the Civil Service Reform Act of
197@,‘Pub. L. 95-454, 92 Stat. 1111 (1978). The House preferred
_thét all cases involving discrimination be heard by the EEOC,
unless the EECC in its discretion transferred jurisdiction to the
MSPB. Inithe'latter instance, an appeal of the MSPB decision té |
the EEbC'“was_.guaxanteed, and the EEOC's decision would be
firal. There would be no certification to another body for the
pﬁrpose_ofgfeéolving.disputes between the MSPB end the EECC as to
the proper outcome.of such "mixed cases."®

The Sehate provided a different option, sta;ing in its
report 6f-£he bill that: |

In the current instance, however, the EEOC would
be overruling the MSPB on day-to-day matters '
that are central to its mission. Further, in
assigning to the EEOC authority to define the
boundaries between title VII violations and the
principles of the Merit System, the plan gives
toc the EEOC a virtually unlimited mandate to
determine jurisdiction on a wide variety of
appeals. he MSPB would be left in an inferjor
position to defend merit system prineciples.

S. Rep. No. 750, 95th Cong., 28 Sess. 12 (1978) (emphasis
added.) To ensure that the EEOC would not have the unreviewable

power to dictate the meaning of civil aervice law, the Senate

¢ This was the scheme favored by the Carter Administration
in its "Reorganization Plan No. 1 cof 1978, 3 C.F.R. 321 (1978),
reprinted in 5 U.S.C.A. app. at 116 (West Supp. 19%85), and in S2
stat. 3781 (1978).

1l



proposed in £.2640 the method of "rixed case" dispute resolution
before the Special Panel that is now §7702(d).” The Senate
Report, referring to the potential usurpation of the MSPB's role
in defining civil service law, and citing the passage quoted
above, explained that:

The procedures adopted by the committee resclve
these problems. The chief purpose of the

committee amendment is to maks sure that neither

the Merit Systems Protection Board, nor the Equal
Enmployment Opportunity Commizsion, will be able to
overrule the other. Instead, the powers of the
Board and the Commission are carefully balanced

one against the other. The committee felt that

it was absolutely essential to the success of

the overall eivil service reform effort that there
be this creative balance between the authority of
the Board and the Commission because of the unigue
nature of the issues involved. In addition, the
procedures are designed to protect against incon-
sistent decisions by the Board and Commission, to
prevent forum shopping, &nd to make the procedures
for consideration of the same matter by both agencies
as streamlined as possible.

&. Rep. No. 969, gupra, :z,at 52~53. The Conference Report also
indicates that the fiﬁal 'pill wmaintains this principle of
parity. S. Con. Rep. No. 1272, gupza, at 139.

Congress' intent to narrowly confine the MSPB ¢o
certification of issues involving incorrect interpretations of
civil service law is manifest in a comparison of §7702(c) and
(d) to the process by vhich the Office of Personnel Management
(OFM) obtains review of MSPB decisions.® The Director of OFPM

T See n. 4 of this Decision.

8 After describing the §7702(c) and (d) process of dispute
resolution, the Senate Report states:

12



may obtain judicial review of final MSPB actions which consti-
tute incorrect interpretations of and would have a‘substantial
impact on civil service law. 5 U.S5.C. §7703(d).  The United
States Court of 3ppeail for the Federal Circuit hags strictly
caﬁ#trued this provirion, granting petitions for review only when
it finds that civil service law has in fact been incorrectly
interpreted and that the incorrect interpretation will have a
substantial impact. See Devire v. Levin, 739 F.2d 1567
(Fed. Cir. 1984); Devine v, Sutermejster, 733 F.24 892

.- (Fed. Cir. 1984). Significantly, the language of §7703(4) has

not been interpreted to permit review of MSPB decisions which
simply affect the operation of the civil service but do not
con;titute incorrect interpretations of civil sorvice law
itself. In like manner, we2 conclude that $7702(c) (2) (A) should
be construed with deference to its plain ~mean:h'ng‘ te.rnﬁuire that
the MSPB only certify matters to the Panel when the EEOC decision
constitutes an incorrect interpretation of civil service law.

The balance struck by §7702 is really quite simple. The
EEOC review is to ensure that the MSPB refrains from basing its
decisions on incorrect interpretaticns of discrimination law.

The MSPB certification to the Special Panel, on the other hand,

In a similar vein, the section establishes an
orderly and workable method for assuring OPM
participation in Board proccedings and a
means for OFM to appeal Board decisioas to
court vhere the Board and the Director have
substantial disagreements about the proper
interpretation or direction of the govern-
ment's personnel lavws.

13



ensures that the EEOC may not err by mnisinterpreting civil
service law. The Panel will review the record, according due
deference to the expertise of each agency to determine whether
the substance of the EEOC's decision with which the MSPB dis-
agrees was actually predicated on a misinterpretation of civil

. service law.
B. "Due deference."

The Panel is charged to "give due deference to the
| respective expertise of the Board and the Commission in making
its decision." 5 U.S.C. §7702(d){2)(B). The meaning of this
provision 1s somewhat more problematic, as the concept of due
deference is not clearly explained in either the statute or the
legislative history. We are not, however, completely without
guidance.

The following excerpt from the Senate Report on the Civil
Service Reform Act explains that we ars to give greater weight to
the EEOC than the MSPB regarding interpretations of discrimins-
tion law, and greater weight to the MSPB than the EECC where an
interpretation of civil service law ia ihvolved.

9. Upon appeal, the [Panel] should review the
entire record. (Subsection (i)(5)). It must
decide the proper interpretation of the applicable
statute and related law. It must decide whether
the Board’s application of the law to the evidence
in the case was in fact reasonable, or vhether the
Coxmission was correct in concluding that the
Board's conclusion in such matters was unsupportable
ag & matter of law. 1In applying the lawv, the
(Panel] should pay due deference to the respective

i4



_expertise Of sach agsncy. For example, the

- Cenmipmgion’s interpretation of the meaning of
policy directives issued by it under title VII
of the Civil Rights Act of 1964, as amended, or

' other anti-discrimination statutes is entitled
to appropriate weight, just as is the Board's
interpretation of the civil service laws under
title V of the U.S. Code. In deciding, however,

how to resolve any conflicting geoals or standards
caused by applying both the personnel rules and
principles, and the anti-discrimination rules and
principles to the same cause, the {Panel] will
have to reach a decision on its own, without
prejudicing the matter by according greater pre-
sumptive weight to how one agency or the other
would resolve the conflicts.

S.Rep No. 969, pupra, at 60.° This passage fails to define
what ‘degree of deference is "due," or what weight is %appro-

priate", It simply states that matters of statutory

- interpretation are subjects of agency expertise deserving

deference of some degree.

One analegy that . is useful in determining the meaning of
"due deference" is that of the Supreme Court when faced with a
conflict between federal courts of appeals, between a federzl and
state court, or between a federal appellate court and a federal
administrative tribunal. §See Sup. €t. R., Rule 17; Am;omobilg
Salesman's Unien v. NIRB, 711 F.2d 383 (D.C. Cir. 1983). The
Supreme Court is free to reach its own decision in accordance
with what it determines to be the correct statement of relevant
lawv. However, it has chosen to defer in varying degrees to

statutory interpretations, conclusions of law, and findings of

® wpanel" is substituted for “Court of Appeals™ here. See
n. 4 of thiz Decision.

15



fact reached in proceedings kelocw. The Supreme Court defers to
the highest court of a state for interpretations of that stata's

law when these interpretationz are found to rest upon an adequate

state ground. tonv 8 v
Hortonville Ed. Ass'n., 426 U.5. 482 (1976) on remand, 274
N.W. 28 697 (Wis. 1979); @ v ou

Californja, 340 U.S. 622 (1951).
Another helpful illustration of this type of deference is

seen in the review by both the Supreme Court and federal appel-
late courts of the decisions of administrative tribunals such as
the National Labor Relaticns Brard (NLRB). The NLRB's interpre-
tations of the National Labor Relations aAct will usually be
upheld even 1f the reviewing court might prefer a different
interpretation. The NLRB's expertise in a matter is only ignored
where its interpretation (a) has no reasgnable basis in _law: (b)
is fundamentally inconsistent with the structure of the National

Labor Relations A::‘E: cr (c) moves into a new area of regulation

which Congress has not committed to it. _Moto om
v. NILRB, 441 U.S. 488 (1979); objile Salesman's '
supra.

Although no instruction reguires that the Special Panel
follow this model, it does provide & useful analytical framework
for deciding the extent to which the Panel is bound by the
statutory interpretations posited by the MSPE and the EEOC. The
third test set out above in Ford Motor Co. would be particularly

ié



appropriate where either agency is arguably "guilty{;of usurping
the other's statutory territory. | |

For the foregoing reascons, we conclude that the Panel's
standards of review of disputes between the EEOC and the MSPB in
cases referred to it pursuant to S‘U.B.Q. $7702(¢c) (‘Z)J(A) are as
follows:1° | . o

(1) The Panel will overm:lra' the MSPB and defer to the EEOC
where (a) the EEOC decision ddes not constitute an incorrect
:i;.:nterpretation of a provision of civil service law, rule,
'regulation or policy directives, aﬁa (b) the EEOC'g decision that
MSPB's 'intcrpretation of discriﬁination law was incorrect has =&
reasonable basig.!

(2) The Panel will defer to the MSPB leaving the MSPB's
decision undisturbed (a) where the EEOC decision as found

by the MSPFB incorrectly interpreted a provigion of civil service

10 1¢ is emphasized that the standards of review enunciated
above deal specifically with matters certified pursuant to
§7702(c)(2)(A). Ve refrain from deciding a standard for the
review for cases certified under §7702(c)(2)(B), as this
provision is not before us. ‘

11 chairman Ellingwood in his dissent claims we are unfairly
inposing a standard of reasonableness on the EEOC, while reguir-
ing the MSPB to be correct. The Panel‘'s standard of review is
not designed to prejudice either the EEOC or MSPB., It is
designed to prevent the MSPB fror cartifying cases to the FPanel
in which its basis for certification is merely MSPB's disagree-
ment with EEQOC's interpretation of discrimination law. The
Special Panel will defer to the MSPB under circumstances when the
EEOC is incorrect in its interpretation of civil service law and
lacks &a reasonable basis for finding that the MSPB has
incorrectly interpreted discrimination law. These standards of
review are intended to prevant either agency £rom forcing a
Special Panel review on the =merits of issues in the other
agency’s area of primary expertise without a sufficient basis to

do so.
17



law, rule, reguletion or pelicy directive and (b) the EEOC's
conclusion in ite decision that KSPB's interpretation of dincri-
mination law was incorrect lacks a reasonable basis.

(3) The Panel will reach a decision addressing the merits
©f the case only where: (a) the decision of the MSPB that the
EEOC decision incorrectly applied a provision of civil service
lavw, rule, regulation or policy directive is correct, and (b) the
decision of the EEZOC that the MSPB, in its initial decision,
incorrectly interpreted and applied discrimination law is
correct, thus leaving the merits of the case to be correctly
decided under civil service and discrimination law by the Special

Panel.

Pursuant to its duty to certify to the Panel only those
matters which it finds to constitute an incorrect interpretation
of civil service law or to be without evidentiary suppert as a
matter of lawi?, the MSPFB found in ite “Opinion and Certifica-
ci Order" that the EEOC's da;éislicn was based on misinter-
pretations of "several civil. service policy directives...which

suggests that reassignment must be cif;nsidered as a peossible means

12 5 U.8.C. §7702(c) (2), (d) (). "

18



o? -fossonable accommodation,”* ¥ and that the cited directives
*do not support the conclusien that reassignment must alwayi be
considered as 2 means ©f reasonable accommodation." Certifica~

tion Order at 4, 5. The MSPB went on to conclude:

The Board finds that, absent a requirement in the
Act to consider reassignment, any obligation an
agency may have to reassign must be derived from
civil service law, rule, regulation or policy
directive. Title 5 of the U.S. Code sections 3301
and 3302 and one of the implementing regulations,

5 C.F.R. $335.102, provide agencies with authority
to promote, demote or reassign... Therefore, we
find that the EECC's holding regarding mandatory
consideration of reassignment was incorrect be-~
cause it failed to consider the agency's authority
under 5 C.F.R. $§335.102 and erronecusly interpreted
civil service policy directives as set ocut in the
FPM &nd the OPM handbooks.

id., at 6.

In deference to the MSPB's expértise in interpfetihg civil
service law, we concur in its finding ‘that the civil service
directives cited by the EEOC "do not support the [EEOC) conclu-
sion that reassignment must always be considered as a2 nmeans
©f reasonable accommodation.® However, the uséa's assertion
that the EEOC's decision constituted an incorrect interpretation

of civil service law is in error.M

13 The EEOC decision cited Faderal Personnel Manual (FPN)
335 subchapter 1-3(b); FPM Letter 751-2 (February 4, 1983):

Handbook of Selective Placement, OFPM Doc. 125-11-3 at 18 (March
1979) o as » OPM Doc. 720=-A at 10

(March 1980).

¥ The dissent implies that <¢the Panel's decision
acknowledges that the EEOC was substantively wrong in its
analysis of civil service law. Dissent at 3. This is
incorrect. We f£ind that the EEOC did not interpret civil

19



The EECC does not rely upon its interpretation of civil
service law as the necessary premise for its conclusion.i®
To the contrary, the directives cited by the EEOC are presented
&s persuasive, but not conclusive authority. The EEOC's first
reference in this vein simply states that the MSPB dismissed the
guidance of OFPM directives, without "'1ndicat1ng the weight <¢he
EEOC would accord those directives in arriving at its decision.
EEOC at 8. After a lengthy analysis of the reasons reassignment
should be considered as & matter of discrimination law, the
EEOC refers again to civil service lav, stating as an aside
that: "For further guidance in this area, agencies should refer
to: Eandbook of Reasonable Accommodation (OPM 720-A, March
1980)." EEOC at 12. Finally, after conside‘ring the legislative
history and case law regarding the meaning of %“reasonable
accommodation" under the Rehabilitation Act, and finding on that
basis that reaésignment mugt be considered, the EEOC again refers
to "OPM's guidance” as illustrative, but not necessary,
authority. EEOC at 14. Dispositive reliance on civil service
law is absent.

Indeed, the MSPB's finding that the EEOC's decision was
"therefore dependent on the Rehabilitatien Act and the EEOC's
implerenting regulations found at 25 C.F.R. §1613.701 et geqg."
states the proper basis for EEOC's decisionn. Certification Order

service lav when it reached its decisioﬁ.

1! We note that it was the MSPB in its original decision
that initially raised OPM's guidance in determining whether
consideration of reassignment was regquired.
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at 6 (emphasis added). We 2180 find that the EEOC's decision
wvas based upon the foundation of its interpretation of the
Rehabilitation Act and its iamplementing regulations, a matter
within the EEOC's exclusive authority. As such, wve are not
faced here with an incorrect interpretation of civil service law.
We wmust also consider, however, the MSPB's finding that
"absent a requirement in the [Rehabilitation] Act...any obliga-
tion an agency may have to reassign must be derived from civil
service law, rule, regulation or pelicy directive.” JId. From
this premise the MSPB concluded that reassignment need not be
considered as & reasonable accommodation under the Act, since, in
its view, all reassignment authority is vested in the area of
agency discretion under 5 U.5.C. $§3301, 3302 and 5 C.F.R.
§335.102. Ve are compelled to conclude differently. .
The question of whether reassignment-must be considered as a
means o©of reasonably accommodating handicapped employees was
» answvered affirmatively by the EEOC in this case as a matter
of discrimination law. For the MSPE to find ‘that absent an
express reference to reassignment in the Act such a conclusion is
" “overbroad" iz for the MSPB to engage in an interpretation of
the Rehabilitatiqn Act itgelf. Apart from the fact that this is
net within thegs‘_HSPB's area of expertise, the MSPB is not
authorized by §$7702 to take issue with EEOC decisions vwhich
in the MSPB's view misinterpret the Rehabilitation Act. It is
permitted to disagree only as to misinterpretations of civil

service law. Civil service law, and the implementatior: of that
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iaw by the varioutifederal dﬁencics is specifically defined and
limited by the Rehabilitatien Act and other statutory proscrip-
ticns, the violation ‘of which constitutes a prohibited personnel
pract.tpe. 5 u.s.c. §2302(b) (1) .

- Tﬁs MSPB may not force review on the merits of EEOC
decisionéxbased on discgimination law with which it disagrees by
categoriziﬁg those decisions as falling within § U.S.C.

§7702(c) (2). This would amount to an abuse of the appellate
procedures outlined in §7702. The Panel Awi.'l.l not countenance
abuse of this process by the MSPB or the EEOC. The EEOC likewisa
may not apply discrimination law under $7702(b) to overturn a

decision of the HSPB.where the EEOC's interpretation or applica-
ﬁ tion of the law is so unreasonable as to amount to a violation of
civil service law. Either scenaric would uﬁset the balance §7702
was intended to strike. )

We therefore find that the MSPB's characterization of the
EEOC's decision as constituting an incorrgct interpretation of
civil service law is errcneous. Unless an EEOC decision depends
upon civil service law for its support, or is so unreasonable
that it amounts to a violation of civil service law, it does not
rise to the level of conflict with civil service law coﬁtcmplated
in 5 U.S.C. $§7702(c)(2)(A), and will not be disturbed by the
Pane).

Having found that the EEOC's decision doss not constitute an
'1ncorr¢ct interpretation of civil service law, rule, regulatien

or policy directive, it remains for us to determine whether there
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is any rcaionable basis for the EEOC's decision. We fing
that although there is room for disagreement on the merits, a
reasonable basis for the decision does exist. The EEOC inter-
preted its own regulations in this instance, concludirg that
the list of accommodations therein was not inclusive, but should
be " construed as including reassignment. Bee 2% CFR
§1613.704(b). We have not baen apprised of any provision of law
vhich would render such an interpretation unreascnable or
preclude the poé'sibility that' reassignnent is within the acope of
reasonable accommodation. In t&ct. the EEOC advances its
own reasons as to why such an interpretation is indeed reason-
able. Whether it is the most reasonable or the only reasonable
interpretatioh is irrelevant, since we need only find, as we
have, that the EEOC's interpretation islrcasonablto nﬁd consistent
with the Rehabilitatiah Act and regulatiens promulgated pursuant
thereto.

Accordingly, the Special Panel _dcfers to the EEOC in this
matter and adopts thé decision of the EEOC as the decision of the
special Panel.!® pursuant to 5 U.S.C. $7702(d)(3), this decision
is referred to th_e."-'ﬁKSPB which shall order the agency to take

appropriate action including cancellation of the removal and the

i¢ The Panel is aware of the case law which tends to

undercut the EEOC's decision, most notably Carty v. Carlin,
CV=-N-84~4565 (D. Md. December 18, 1985); Jasany v. USPS, 33

FEP 1115, aff'd on other grounds; 755 F.2d 1244 (6th Cir. 1585);
Alderson v, Pestmaster General of the United States, 598

F.Bupp. 49 (W.D. Okla. 1984); but does not find these cases
dispositive. This decision sinply leaves undisturbed a reason-
able EEOC decision involving an intcrprntation ot the Rehabi-
litation Act. ,
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awvard of all payzents and benefits to which thi appellant is
entitled as & result of this decision. Enforcement of this
Gecision is the responsibility of the MSPB. The parties are
notified that this decision iz reviewable pursuant to S U.S.C.

577'92 (d) (2) (A).

F...

Clarence Thomas, Chairman
Equal Employment Opportunity
Comnission




DISSENTING OPINION OF HERBERT E. ELLINGWCOD

I concur that the Panel has jurisdiction. However, I
respectfully dissent from the majority’s upholding the
conclusion of the Equal Employment Opportunity Commission
(*Commission?®) that 29 U.s.C. § 501 et seq.
("Rehabilitation Act®) and the regulations promulgated
thereunder require consideration of reassignment as a
reasonable accommodation.

This case has dual jimportznce. It is the first
decision of a .panel constituted under 5 U.S.C § 7702.
Additionally, we are presented with a significant
substantive issue, the resolution of which will have wide
ramifications in the federal government. Therefore, I am
doubly concerned regarding the majority opinion. Future
Panel mnembers will be faced with a decision-making model
which is inconsistent with statutory requisites and patently
unworkable to resolve “issues in dispute” as envisioned by
Congress. I cannot understand how the Panel will ever
address substantive issues in dispute between the Commission
and Board under the majority’s analysis, clearly frustrating
Congressional intent.

This appeal raises the following issue: do the
Rehabilitation Act and the regulations promulgated
" thereunder (29 C.F.R. Part 1613, Subpart G) require the
Postal Service Ln con'«“:.der reassignment as an accommodation
under 29 C.F.R. § 10_3-“&°(f . The facts a".re set forth in
the earlier orders cf the Herit, SyStems Irotectiocn Board
("Board”) and in tae majarity e»pinion of the Fanel.

Part I of this dissent addres:zes a number of procedural
issues related to the Panel’s operation, focusing on the
inconsistencies inherent in the majority’s decision-making
model. Part II addresses the merits of this appeal.



I. PROCEDURAL IEBUES
A. Jurisdiction .

My understanding of the majority’s decision is that
there are two prerequisites to the Panel’s jurisdiction: 1)
a Board finding that the Commission decision is either an
incorrect interpretation of a provision of civil service
law, rule, regulation, or policy directive; or thét the
Commission decision is factually unsupported by the record;
and, 2) Board certification of the matter to the Panel. I
concur, and also agree that Jjurisdiction has been
established in this matter. |

B. The role of the Panel

Unfortunately, the majority deviates from the foregoing
jurisdictional test in discussing the Panel’s standard of
review and the 7issues in dispute”. In effect, the majority
sub silentio determines that there are additional requisite
jurisdictional inquiries. I disagree.

It is difficult to understand the majority’s decision-
making construct, but it unnecessarily and improperly
complicates the statutory mandate. Despite professed
reliance on the statutory jurisdictional test, the majority
states:

The Panel will review the record, according due

deference to the expertise of each agency to

determine whether the substance of the EEOC’s
decision with which <the MSPB disagreqs was

actually predjcated on a e
civil service law. (Page 14, emphasis supplied.)

If jurisdiction exists under the foregoing statutory test,
it is error for the Pansl ¢to make an additional
deternination whether the Commission’s reference to civil
service law was dispositive, or necessary to the outcome of
its decision. By focusing on the propriety of the
certification order, the majority obfuscates the succinct
statutory jurisdictional determination. Unfortunately, this



extra-gctatutory inquiry is the major thrust of the
majority’s decision.

Congress considered a difference in '1nterpretat1on"
between the Commission and the Board sufficient to create an
#iggue in dispute?. 5 U.S.C. §§ 7702 (b) and (c). There is
no suggesticn in the statute that the interpretation must
be the ”"necessary premisa” for the Commission’s conclusion.
Majority Opinion at 20. When the majority applies its gloss
to the clear statutory jurisdictional requisites, it is
apparent that virtually no interpretation in an area outside
the Commission’s or Board’s respective spheres of primary
responsibility will ever be a "necessary premise”.}l/

The majority’s analytical inconsistencies originate in
the use of imprecise terminoclogy and a misreading of 5
U.S.C. § 7702(4d) (2)(A):

The Special Panel shall, within 45 days after a

matter has been certified to it, review the

administrative record transmitted to it -and, on

the basis of the record, decide the jissuves jin

gdispute and issue a final decision which shall be

a judicially reviewable action. (Emphasis
supplied.)

This provision follows others which collectively
describe a mixed case appeals process which culminates in
the Panel’s resolution of the inter-agency dispute. As
relevant to this appeal, this process is as follows. Step
one is the emplé}ee's appeal to the Board. This first Board
decision addresses both the Title VII issue and the Title V
issue. 5 U.S.C. § 7702 (a). Step two is appellant’s
petition to the EEOC to consider the Board’s interpretation

1/ Although the majority bases its decision on the
assumed legitimacy of the inquiry whether the Commission
decision actually wvas controlied by a question of civil
service law, and, thus, whether the Board properly certified
the case, that analysis is clearly at odds with the najority
opinion at n.5: |

The decision to certify a matter to the Panel
rests with the MSPB, and is depeandant on its
findings, without ragard to the validity of the
MSPB's findings.



of the Title VII issue only. 5 U.S5.C. § 7702(b). If the
Commission determines that the Board’s interpretation of
Title VII is incorrect, then in step three, the case is
automatically referred to the Board for further
consideration. Id. At this point, the Board has two
options. It may concur in the Commission’s decision in
whole, or it may conclude that the Commission incorrectly
interpreted a matter of Title V law. Only if the Board
makes the latter determination does the case proceed to step
four - automatic certification to the Panel. 5 U.S.C. §
7702 (c) .

Therefore, for the Special Panel ever to have an issue
for adjudication, each agency must have concluded that the
other has decided an issue which directly or indirectly
conflicts with its interpretation of the law within its
respective expertise. Since there have necessarily been
conflicting interpretations, the Panel has the statutory
responsibility to decide the underlying substantive issues,
giving deference to the respective agencies’ expertise.
This is consistent with the legislative history referenced
by the majority, which clearly requires parity in Panel
consideration of the respective Commissior. and Board
decisions. :

Under the statutory process, in making the second and
third decisions, there is no occasion for the Commission or
the Board to use as its “necessary premise” the substantive
law of the other agency. However, the adjudication of mixed
cases inevitably results in direct or indirect impact beyond
an agency’s area of primary expertise. In my view, the
Congressional concern in creating the Panel was not that the
Commiszion and/or the Board would deliberately overreach at
the second and third ievels, by making Jinterpretations
vwithin the other’s area of expertise. Rather, Congress
recognized the inherent tension betwean Titles V and VII,
and provided the Panel as a means of resolving disputes.



The majority’s examination of the merits of the
certification, however, precludes it from ever reaching the
merits of the underlying substantive dispute(s) between the
Commission and the Board.2/ The majority comes to the
baffling conclusion that, s&lthough the Commission was
substantively wrong in its analysis of Title V, the Board’s
#assertion that the Commission’s decision constitutes an
incorrect interpretation of civil service law is in error.”
(Page 19.) The majority attempts to bridge these
conflicting statements through its conclusion that
#fd]lispositive reliance on civil legbice law is absent [from
the Commission decision].® (Page 26.)

The majority impermissibly anélogizes its ~dispositive
reliance® jurisdictional test to the Director of OPM’s
authority to seek judicial review of Board decisions under 5
U.S.C. §7703(d). This section, however, clearly requires
two separate tests: <first, there mnust have been a
misinterpretation of civil service law, rule, regulation or
policy directive; and, secondly, such misinterpretation must
have a_substantial jimpact on civil service law. It is not
surprising, therefore, that the decisions of the Court of
Appeals for the Federal Circuit referenced by the majority

require a ®substantial impact?. See Devine v. levin, 739

F.2a 1567 (1984): pevine v. Sutermeister, 733 F.2d 892
(1984). However, Section 7702 does not contain any

analecgous prerequisite. Also, 5 U.S.C. § 7701(d) provides
the OPM Director the right to seek intervention. Again,
this right is predicated upon a two-part test: a
misinterpretation, and substantial inpact; Rather than
supporting a requirement of “dispositive reliance”, Sections

2/ Further adding to the confusion is the majority’s lack
of clarity with respect to what constitutas the “merits” of
a decision regarding an ?issue in dispute”. The majority
states that the question of the correctness vel non of the
Conmission’s Title V decisicn is a “msrits” consideration.
(Psge 9.) This same question isg distinguished from the
"merits” in the standard of review outlined on pages 17-18.
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7701(d) and 7703(d) conclusively demonstrate that Congress
could have added such a reguirement but chose not to do so.

The majority has, by fiat, invented a jurisdictional
requirement of *dispositive reliance” without any statutory
predicate, thereby erronecusly insulating the Commission
decision from review as to legal correctness.

When the majority finally “reviews” the “perits” of
the Commission’s Title VII decision, it finds, without any
substantive analysis, that it is a “reasonable” conclusion.
In essence, the majority’s inquiry is limited to determining
whether the Commission’s decision was in fact based on Title
VII. In my view, this is a wholesale abdication of the
Panel’s gtatutory responsibility.

The standard of review suggested by the majority
ignores the parity accorded both agencies by the statute.
The majofity evaluates the Commission decision regarding
Title VII under a test of “reasonableness”, while the
Board’s Title V determination is ‘subject.e'd to a de novo
consideration under a “correctness” -standargd.

With all due respect to the majority, and fully
recognizing the difficulty of the task, I find the majority
decision~making model for the Panel to be utterly
unworkable, clearly illustrating the need for legislative
reform to correct the ambiguities and wasted motion inherant
in the current process for resolving Commission/Board
disputes under 5 U.S.C. § 7702.

£I. THE ACCOMMODATION ISSUE

Since the underlying substantive issues are properly
and necessarily before the Panel, I will set forth why the
Commission decision is incorrect as a matter of both Title V
and Title VII lav.

A. Background

The Rehabilitation Act is the beginning point for

determining the ©Postal Service’s obligations, upon



concluding that Mr. Ignacio was unable to perform the
essential Quties of his letter carrier position. Insofar
ag relevant here, 2% U.S.C. §501 provides very 1little

guidance:

(b) Federal agoncies; affirmative action plans
Fach department, agency and inscvrumen-
tality (including the United States Postal Service
and the Postal Rate Commission) in the executive
branch shall, within one hundred and eighty days
after September 26, 1973, submit to the Office of
Personnel Management and to <the Committee an
affirmative action program plan for the hiring,
placement and advancement of handicapped
individuals in such department, sagency or
instrumentality. . . .

Initial responsibility to enforce this section rested with
the former Civil Service Commission and was transferred to
the Commission in 1978. Ex. Ord. No. 12106, Dec. 28, 1978,
44 F.R. 1053.

The relevant implementing regulations require an agency
to make “reasonable accommodation to the known physical or
mental 1limitations of a gualified handicapped . . .
employee” unless it can show that the accommodation would
impose *an undue hardship on the operation of its program.”
29 C.F.R. §1613.704(a). Ignacie had a known handicapping
condition, forming the basis for his removal. The question
is whether appellant was a "qualified handicapped person” as
defined at 29 C.F.R. § 1613.702(f):

« +» « & handicapped person who, with or without
reasonable accommodation, can perform the
essential functions st
without endangering the health and safety of the
individual or others . . . . (Exphasis supplied.)

| The dispositive issue before this Panel under 5 U.S.C.
§ 7702(4)(1)(A) is vwhether the “position in question”
includes positions othar than the one from which appellant



was removed.3/ If it does not, the Postal Service’s
cbligation is to attempt to accommodate Ignacio ii the

letter carrier position. If it does, then, at a minimum,

the Postal Service pust consider reassigning him teo a
different position, perhaps across craft lines. To borrow
the conclusjion of the Commission, the “possible mneans of
accommodation [are) infinite” under  the latter
construction. Commission Dec. at 12.

Title 5, Section 7702 mandates that this Panel accord
*due deference” to the respective axpeftise of the
Commission and the Board in making its decision.  The
majority pre-empts that sgtatutory requifément, ‘however, by
misinterpreting “issues in dispute”. As discussed above,
the majority applies a test of ¢“ressonableness” for
commission decisions, and a test of legal ‘#correctness” for
Board decisions. Assuming, arguendc, the Panel’s preper
approach to “issues in: dispute”, however, I respectfully
subm.t that deference to the Commission decision is
inapproprlate hexe for at laast three reasons.

' First, by statute, defersnce is predicated upon
expertise. ‘Here, contrafy tb the majority’s conclusion, the
Comnission decision lacks any legislative, regulatory, or
jud1c1a1 authority supporting its constructicn of 29 C.F.R.
Part 1613, other than Gft‘ice of Personnel Management ("OPM”)
polz_cy guzdelines._ The Comnission dacision lacks any

3/ The gquestion before this Pane.l is not whether
reassignment of handicapped amplcoyaes is good policy from a
‘social or eccnomic standpoint. That issue is beyond the
- charter or the competence of this Panel. Our function is to
decide what the Rehabilitation Act and its implementing
requlations require, pnot what i'.hay might have regquired if
vritten differently. |
Conversely, a determinstion that consideration of

reassignment is not required would certainly not preclude an
agency from considering reassignment, or from independently
ocbligating itself by regulation eor ccllcctive bargaimng
agraament to do so. | , _



analysis of the legislative history cof the Rehabilitation
Act or that surrounding the adoption of the implementing
regulations -- areas in which the Comrission admittedly
would have expertise. There is no parsing of the relevant
regulatory language or recitation of historical construction
by the Commission. Swveeping generalizations that the
Rehabilitation Act i3 “remedial”, and that the federal
government should be a model employer remain unexplained and
are simplistic. The specific support relied on -- the
OPM policy guidelines =~ 3jig the very aspect of the
Commission decision which the majority concludes provides
jurisdiction to this Panel because the Commission
interpretation clearly intrudes upon Title V, an_ area in
which e Board has at ise. For this reason, if
no other, the majority’s carte blanche deference to the
Commission’s decision is inappropriate.

Second, deference is inappropriate unde; normal rules
of statutory construction:4/ 1) The regulations at issue
. were not drafted by the Commission. They were originally
| promulgated by the former Civil Service Commission in 178,
and were adopted later that year by the Commission. 2) The
Rehabilitation Act and the implementing regulations are
relatively new. They do not have a long history of agency
construction. Other than the Commission’s decision in the
. case at bar, I am unavare of any previous agency

- interpretation of 22 C.F.R. §1612.702(f) which is directly
| on point. Thus, the Commission’s construction herein was

. mnot contemperaneous with the promulgation of the

regulations.S/ 3) rinany, as the Supreme Court cautioned
prnat - - sters 2], 439

4/ Regulations are subject to the sanme rules of statutory
. construction as statutes. gSee Sutherland, Stat. Conlt.
$§31.06 (4th Ed.).

5/ I am avars that several agencies voluntarily have
adopted regulations undertaking the obligation which the
Comnission advocates under the Rehabilitation Act.
Obviously, such actions would not be necessary :I.t the
Commission's interpretation were correct.
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U.S5. 549, 566 n.zdﬁ (1979), deference is constrained by the
obligation to honor the clear meaning of the written word.
As pointed out below, there is not sufficient ambiguity in
the regulation to condone the Commission’s massive insertion
in which this Panel has erroneocusly concurred.

Finally, and perhaps most telling, it would have been a
sinple matter for the former Civil Service Commission, in
promulgating its regulations, to have set forth a clear
requirement regarding consideration of reassignment as a
reasonable accommedation. By following the requirements of
the Administrative Procedure Act, 5 U.S.C. § 551 et seq.,
the Commission would have publicly explained its rationale,
and the community of agencies, individuals, and groups
affected by such & sweeping proposal weould have had
epportunity to comment and/or seek judicial review. It
defies logic or credibility to conclude that the Commission
would have 1left such an important shift in agency
obligations, and concomitant establishment of employee
rights, to the vagaries of administrative construction on a
case-by-case basis. '

In sum, assuming a parity between the Commission and
the Board, which clesrly does not exist in the majority’s
approach, deference is due the Board determination that a
civil service 1aw; rule or regulation has been incorrectly
interpreted, and is, therefore, #in dipute". No deference
is due, however, the Commission’s conclusion that the
Rehabilitation Act and its implementing regulations require
consideration of reassignment as an accommodation.

The Panel is not without reference points in defining

the term “position in question? contained in 29 C.F.R. §
1613.702(f). The most important is the very context of this
action -- a removal under 5 U.S.C. §7702 from a specific
position, here, 1letter carrier. Appellant’s affirmative
defense of handicap discrimination should not obscure the
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fact that the ultimate burden of proof lies with the Postal
Service. It wmust sghow by preponderant evidence that
appellant’s remcoval from his position of record promotes the -
efficiency of the service. This removal did not occur in a
vacuum. It was based entirely on appellant’s admitted
inability to perform the essential functions of his letter
carrier duties. It is impossible to separate appellant’s
handicap defense from the question whether he was able to
perform the essential duties of that position. Any defense
predicated upon another position simply does not respond to
the agency’s case-in-chief. |

It is fundamental in any Title V action that an
employee’s rights are based on his position of record.
Sections 7513, 7701, and 7702 of Title 5 under which the
Postal Service proceeded, are the source of appellant’s
substantive and procedural rights, including the right to
assert a defense under the Rehabilitation Act. See 5 U.S.C.
§ 2302 (b)(1)(D). 1In Bierke v, Department of Eduvcatjon, 25
M.S.P.R. 310 (1984), the Board held that in a reduction in
force, an employee’s rights are based on the position of
record, not on a currently held detail position. In Cortes
v. Department of Interior, 26 M.S.P.R. 88 (1985), the Board
held that it was imprcper to remove a detailee based on his
performance in the detail position rather than the position
of record .

When examined in the context of a Title V removal,
therefore, the term “‘position in question’ logically can
only refer to the position from which the incumbent is being
removed for inabilitf to perform the essential functions of
his position of record.

Given this context, the choice of ‘he singular
*position”, rathsr than “positions”, is conclusive. When
drafting the regulation, the Civil Service Commission
intended agency accommodatijon of an emplcyee in one
position -- obviously the one from which the employee is
being removed. The notion that by some legerdemain the
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singular term incorporates the concept of an *jinfinite”
number of possible accommodations is simply untenable.

The patent illogic of the majority’s view is reflected
in the short shrift given this question by each of the
courts which has addressed this issue since issuance of the
commission decisgion.

Most Qirectly on point is Carty v, Carlin, CV-N-84-4565
(D. MA. December 18, 1985), also involving the Postal
Service. The issue was identical to that before this Panel:

« « the only remaining 1ss=ue is whether the
defendant owed to the plaintif& the . <bligation to
0 1~ 00 reasonable

commodat:.on. . = 5
e« « « the issue t'q‘h«l

regulatory grounds for al{w' , the

court concluded: t | {
e« <« o+ o There |is not*xing in; Zhi\;:!ie :L,,:_;‘w or
accompanying regulations to suggest ' that
reasonable accommodation requires an agency ¢to

reassign an employee to another position.
id. at 19._

What the Carty court found lacking is certainly not
supplied by the Commission or the majority opinion.

Other courts have also come to the same conclusion.
Although Alderson v. Postmaster General, 598 F. Supp. 49
(W.D. Okla. 1985), turned ultimately on a different point,
the court addressed the question whether the term “position
in question” wvas limited to the position held:

But there is nothing in that regulation which

requires reassignment to a different job. . . .

The quoted regulation [29 C.F.R. §1613.702)

clearly refers to making the particular job, not
another Jjob . . . accessikle to handicapped

persors. Jd. at 55,
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Similarly, in Jasanv v. United States Postal Service,
33 FEP 11i5 (N.D. Ohio, 1983), aff’d on other grounds,
755 F.2¢& 1244 (6th Cir. 1985), the court succinctly rejected
the Commission’s interpretation of Section 1613.702(f):

The regquirement of ‘accommodation’ refers to
adjustments within the  job' for which the
handicapped individual was hired. Jd. at 1117.

That three courts have now come to the same conclusion
as the Brard seriously vundercuts the - Commission’s
construction, as candidly admitted by the majority. See n.
16. o . )

~ Both Cartv and Alderson point to the wording of 29
C.F.R. Part 1613, specifically focusing on the fact that
subsection 704 (b) defines reasonable zccommedation in terms
of enumerated actions which do pot include reassignment. It
is significant that, although the 1list is not exclusive,
none of the suggested accommodations extends beyond the
position encumbered. Fundamental principles of statutory
construction mandate that the unenumerated accommodations be
of the same type as those listed -- 1_;@_,_, limited to the
position held. See Sutherland Statutory Const. § 47.17

(4th Ed.). See geperally, Owen of Georgia, Inc. v. Shelby

County, 648 F.2d 1084 (Gth Cir. 1931). National Distributing o

é’a“___un_ir; 626 F.2d 997 (D.C."
C.‘Lr. 1880} .
D. mmissi ver- s

The Commission’s - decision. = asserts that remedial

statutes should Dbe brohdly construed to effectuate their

drafters’ intent. That prmciplq san.not be invoked,:@ .
however, to create substance whetc none otherwisc exists, c-,r*"i’ii’-'-"'

to add to a claarly drafted statute or rogulation.

It is inportant to rezember the instmction given by
the Supreme Court with respect to the roles of t.he judiciary
in construing a regulation or statuta. In Wzﬁ.s

Transportation Co. v. Commercisl Metals Co., 456 U.S. 336
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(1982), the Supreme Court was asked to affirm a finding thﬁt
certain ICC regulations pernitted an affirmative defense:

We view the absence of any provision for an
affirmative dz2fense in the 1CC’s credit regulation
as an adwministrative construction of the statute
that aids our determination of congressional
intent. “[L)egislative silence is not always the
.result of a lack of prescience; it may instead
hetoken permission or, perhaps, considered
abstention from regulation. . . . Accordingly,
caution must temper Judicial creativity in the
face of legislative or regulatory silence.” Ford

in, 444 U.S5. 555, 565 .
« o (1980}). Ve 80 regard the administrative
silence here. When an administrative agency
historically has engaged in comprehensive
regulation of an industry’s credit practices, the
agency’s silence regarding an affirmative defense
based on a violation of those regulations must be
deemed significant.

In Ford Moteor Credit Co. v, Milhollin, 444 U.S. 555 (1980),
relied upon in Southern Pacific, the Court also reminded
judges that although they must decide unanticipated cases,
and thus f££11 in "intarstitial' silences wi: ahin a
regulation, they ar . nonetheless “not accreditec. _to
supersede Congress or the appropriate agency by embell .;...rm-.,-
upon the statutory scheme.” Jd. at 565. .

In other federal employment contexts, Congress anad
agencies have @gpecifically and clearly articulated
.employees’ entitlements regarding other positions. For
‘example, during & reduction in force, employees have very
specific and precisely delimited rights to compete for other
positions. gee 5 U.S.C. §§ 3501 et seq.; 5 C.F.R. Part 351,
"_,.Azao, 5 U.5.C. § 3321(b) provides that an employee who does
not . satisfactorily complete the prmha..wna:y period for
iraascms of deficient lupervisory perf*&mncc is e.ntitled to
be assigned to a position of no lower grade or pay, in lieu
of removal. Under S U.S.C. § 3594, career SES appointees who
. fail to perform nti-factorily are entitled to be placed in
GS5-15 positions. Similarly, 5 U.S.C. § 8337(a) conditions
disability retirement, in part, upon the agency showing that
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it is unable to reassign the applicant within defined
criteria.

Clearly, Congress and regulatory agencies have been
very specific regarding employee rights to other positions
in different contexts. I% is unreasonable to conclude that
silence on the matter before the Panel should nonetheless be
construed as an indication that consideration of
reassignment is required.

E. The OPM policy cguidelines do not support the Commissjion’s
position
One of the documents cited by the Commission is OPM’s
andbook easonab mmod . However, the context
of the portion relied upon, “Reassigning and Retraining
Employees”, at 10, does not relate to a Title V iemoval,
but to disability retirement, as made clear in its
introduction. That it suggests reassignment is hardly
surprising, in view of the mandate of 5 U.S.C. §8337(a),
which conditions disability retirement upon a showing that
an employee cannot be reassigned within specified criteria.
Interestingly, that section specifically excepts cross-craft
reassignments within the Postal Service ~- the very remedy
Ignacio seeks.

The Commission also relied upon the Handbook of
Selective Placement, again relating to disability retirement
under Section 8337. The relevant passage is entitled, “aAn
Alternative to Disability Retirement”, and begins with the
suggestion that “[slelective placement is an alternative to
disability retirement.” Jd. at 17. It further provides
that when #“the issue is disability retirement versus
reassignment, the employee should be g¢given a balanced
vresentatiorn of the advantages and disadvantages of each
course of action.” ]Jd, at 18. This suggestion is entirely
consistent with the Board’s position here. Plainly an
agency has the option of exploring the possibility of
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reassignment with an employee who requests disability
retirement.

More on point are Federal Personnel Manual (”FPM”) Ch.
339, Subchapter 1~3 (October, 1974), drafted by the Civil
Service Commission prior to drafting 5 C.F.R. Part 713,
subpart G, the predecessor to 29 C.F.R. Part 1613, subpart
G, and FPM lLetter 751-2 (February 4, 1983). Both of these
publications refer to reassignment as a possible means of
avoiding separation for physical inability. Significantly,
however, neither purports to define “position in gquestion”
or *reasonable accommodation”. Rather, as pointed out by
the then Director of OPM, the FPM lLetter was published by
OPM (or the Civil Service Commission) “for the convenience
of Federal managers, and plainly is not binding.” See
letter from Donald J. Devine ¢o the Board dated January 8,
1985. Appendix I, Certification Order. That it may be good
management in a given situation to consider reassigning a
handicapped employee is a fzr cry from the legal rights
created by the Ccamission and the Panel majority.

IIl. CONCLUSION

The Panel’s decision, adopting carte blanche the
commission’s decision, denigrates the statutorily required
parity with which Commission and Board eopinions are to be
considered by the Panel. Essentially, this Panel has done
little more than rubber stamp the Commission’s erroneous
administrative activism. Congress rightfully expected more
from the Panel’s deliberative process.

DATED: Eé,m.&zl,t T K->~ .
Herbert E. Ellindwood



