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OPINION AND ORDER 

¶1 The appellant has filed a petition for review of the initial decision that 

dismissed this appeal as moot.  For the reasons set forth below, we DENY the 

petition, REOPEN the appeal on our own motion under 5 C.F.R. § 1201.118, 

VACATE the initial decision, and DISMISS the appeal for lack of jurisdiction.   

BACKGROUND 
¶2 The appellant requested a disability retirement benefit under the Federal 

Employees’ Retirement System.  Initial Appeal File (IAF), Tab 4, Subtab II.D.  

The Office of Personnel Management (OPM) denied the appellant’s request, and 

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?YEAR=current&TITLE=5&PART=1201&SECTION=118&TYPE=PDF


 
 

2

it thereafter issued a final decision upholding its denial on the grounds that the 

documentation that he presented did not show that he met the eligibility 

requirements for a disability retirement annuity.  Id., Subtabs II.A, C.   

¶3 The appellant thereafter filed an appeal of OPM’s final decision.  IAF, 

Tab 1.  OPM subsequently filed a motion to dismiss the appeal in which it 

informed the Board that, “after a re-evaluation of the [appellant’s] file, [it found] 

that the appellant has established entitlement to disability retirement benefits.”  

IAF, Tab 9 at 2.  OPM further stated in its motion that “[a]fter [it] receives the 

Board’s Initial Decision [dismissing the appeal], the appellant’s case will be 

forwarded to the appropriate OPM Adjudication Division for restoration of 

benefits due,” and contended that “[s]ince OPM has rescinded the decision under 

appeal,” the appeal must be dismissed for lack of jurisdiction.  Id.    

¶4 The administrative judge granted OPM’s motion, determining that the 

agency’s rescission of its reconsideration decision rendered the appeal moot.  

IAF, Tab 10, Initial Decision (ID) at 1-2.   

¶5 The appellant, proceeding pro se, has submitted a timely petition for review 

of the initial decision.  Petition for Review File (PFRF), Tab 1. 

ANALYSIS 
¶6 If OPM completely rescinds a reconsideration decision, its rescission 

divests the Board of jurisdiction over the appeal in which that reconsideration 

decision is at issue, and the appeal must be dismissed.  Rorick v. Office of 

Personnel Management, 109 M.S.P.R. 597, ¶ 5 (2008); Glasgow v. Office of 

Personnel Management, 103 M.S.P.R. 531, ¶ 5 (2006).  OPM asserted below that 

it “has rescinded the decision under appeal . . . .”  IAF, Tab 9 at 2.  Although the 

appellant complains in his petition for review that he has not received any 

communication from OPM since the initial decision was issued and indicates that 

he has not yet received his disability retirement benefit, PFRF, Tab 1 at 1-2, he 

has not challenged the accuracy of OPM’s statement or identified any other basis 
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on which to find that the Board retains jurisdiction over this appeal despite that 

rescission.  We therefore DENY the appellant’s petition for review.  See 5 C.F.R. 

§ 1201.115(d).  We REOPEN this appeal on our own motion, however, as 

explained below.  See 5 C.F.R. § 1201.118.   

¶7 As stated above, although the administrative judge dismissed the instant 

appeal, he did so on the grounds that OPM’s representations in its motion to 

dismiss rendered the appeal moot.  See ID at 1-2.  This was error.  Although 

rescission of an OPM reconsideration decision can cause an appeal from that 

decision to become moot, see Rorick, 109 M.S.P.R. 597, ¶ 6, for an appeal to be 

deemed moot, the appellant must have received all of the relief that he could have 

received “if the matter had been adjudicated and he had prevailed,” see Harris v. 

Department of Transportation, 96 M.S.P.R. 487, ¶ 8 (2004).  In Haskins v. 

Department of the Navy, 106 M.S.P.R. 616, ¶¶ 19-22 (2007), review dismissed, 

267 F. App’x 934 (Fed. Cir. 2008), the Board clarified its mootness case law to 

hold that an appeal may not be dismissed as moot until the agency has submitted 

acceptable evidence that it has actually afforded the appellant all relief to which 

he would be entitled if the appeal had been adjudicated and he had prevailed.  

OPM’s assertion that “[a]fter [it] receives the Board’s Initial Decision, the 

appellant’s case will be forwarded to the appropriate OPM Adjudication Division 

for restoration of benefits due,” IAF, Tab 9 at 2, does not show that it has 

afforded the appellant all relief to which he would be entitled if he were to 

prevail in his appeal.  Thus, although OPM’s rescission of its reconsideration 

decision divested the Board of jurisdiction over this appeal, it did not render the 

appeal moot.   

¶8 Accordingly, we dismiss this appeal for lack of jurisdiction.  If the 

appellant is dissatisfied with any subsequent OPM decision regarding his 

disability retirement benefits, he may request that OPM reconsider the decision 

and, if he is still dissatisfied, may appeal OPM’s final decision to the Board.  See 

5 U.S.C. § 8461(e)(1); 5 C.F.R. § 841.308.  Any future appeal must be filed 

http://www.mspb.gov/netsearch/getdecision.aspx?volume=109&page=597
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within the time limits set forth in the Board’s regulations.  See 5 C.F.R. 

§ 1201.22. 

ORDER 
¶9 This is the final decision of the Merit Systems Protection Board in this 

appeal.  Title 5 of the Code of Federal Regulations, section 1201.113(c) (5 C.F.R. 

§ 1201.113(c)). 

NOTICE TO THE APPELLANT REGARDING 
YOUR FURTHER REVIEW RIGHTS 

You have the right to request the United States Court of Appeals for the 

Federal Circuit to review this final decision.  You must submit your request to the 

court at the following address: 

United States Court of Appeals 
for the Federal Circuit 

717 Madison Place, N.W. 
Washington, DC  20439 

The court must receive your request for review no later than 60 calendar days 

after your receipt of this order.  If you have a representative in this case and your 

representative receives this order before you do, then you must file with the court 

no later than 60 calendar days after receipt by your representative.  If you choose 

to file, be very careful to file on time.  The court has held that normally it does 

not have the authority to waive this statutory deadline and that filings that do not 

comply with the deadline must be dismissed.  See Pinat v. Office of Personnel 

Management, 931 F.2d 1544 (Fed. Cir. 1991). 

If you need further information about your right to appeal this decision to 

court, you should refer to the federal law that gives you this right.  It is found in 

Title 5 of the United States Code, section 7703 (5 U.S.C. § 7703).  You may read 

this law, as well as review the Board’s regulations and other related material, at 

our website, http://www.mspb.gov.  Additional information is available at the 

court's website, www.cafc.uscourts.gov.  Of particular relevance is the court's 

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?YEAR=current&TITLE=5&PART=1201&SECTION=113&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?YEAR=current&TITLE=5&PART=1201&SECTION=113&TYPE=PDF
http://lawlibrary.rutgers.edu/resource.org/fed_reporter/F2/931/931.F2d.1544.html
http://www.law.cornell.edu/uscode/5/7703.html
http://www.mspb.gov/
http://www.cafc.uscourts.gov/
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"Guide for Pro Se Petitioners and Appellants," which is contained within the 

court's Rules of Practice, and Forms 5, 6, and 11. 

FOR THE BOARD: 

______________________________ 
William D. Spencer 
Clerk of the Board 
Washington, D.C. 
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