UNITED STATESOF AMERICA
MERIT SYSTEMS PROTECTION BOARD

2010 MSPB 169

Docket No. DE-0752-08-0199-C-1

Cory D. Voorhis,
Appellant,
V.
Department of Homeland Security,
Agency.
August 18, 2010

Thomas F. Muther, Jr., Esquire, Denver, Colorado, for the appellant.

Robert P. Erbe, Esquire, Tucson, Arizona, for the agency.

BEFORE

Susan Tsui Grundmann, Chairman
Anne M. Wagner, Vice Chairman
Mary M. Rose, Member

OPINION AND ORDER

11 The appellant has filed a petition for review of a compliance initial
decision that dismissed his petition for enforcement as withdrawn. For the
reasons set forth below, we GRANT the petition for review, VACATE the
compliance initial decision, and DISMISS the petition for enforcement as MOOT.

12 On November 17, 2009, the appellant filed a petition for enforcement of a
settlement agreement that, inter alia, had been entered into the record for

purposes of enforcement by the Board in a July 14, 2009 initial decision. MSPB



13

14

15

Docket No. DE-0752-08-0199-C-1, Compliance File (CF), Tab 1; MSPB Docket
No. DE-0752-08-0199-1-3, Initial Appeal File, Tabs 5, 6.

While the matter was pending before the administrative judge, the
appellant’s representative stated that it appeared the agency “has now complied
with the settlement agreement” and indicated that the appellant had “no objection
to a dismissal of the [petition for enforcement] at this time as being moot.” See
CF, Tab 6 at 7. On March 18, 2010, the administrative judge issued a
memorandum of record stating that the appellant “wished to withdraw his petition
for enforcement.” Id., Tab 5. In response, the appellant filed a clarification to
the memorandum of record noting that he *is not in agreement with the
[a]gency’ s suggestion” that he withdraw his petition for enforcement. 1d., Tab 6
at 4. The appellant maintained that he “remains unopposed to the
[a]ldministrative [jJudge dismissing the appeal as being moot as originally
indicated.” Id. Despite the appellant’s statements, the administrative judge
dismissed the petition for enforcement as withdrawn and not as moot. See CF,
Tab 7, Compliance Initial Decision at 2.

In his petition for review, the appellant reiterated his complaint about the
basis for the dismissal. CF Petition for Review File, Tab 1. As explained above,
the record shows that the appellant clearly expressed his desire to have his appeal
dismissed as moot. Accordingly, because the appellant indicated that the agency
has complied with the settlement agreement, and because he clearly sought to
dismiss his petition for enforcement as moot, we VACATE the compliance initial
decision dismissing the petition for enforcement as withdrawn and DISMISS the

appellant’ s petition for enforcement as MOOT.

ORDER
This is the final decision of the Merit Systems Protection Board regarding

this petition for enforcement. Title 5 of the Code of Federal Regulations, section
1201.183(b)(3) (5 C.F.R. 8 1201.183(b)(3)).



http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?YEAR=current&TITLE=5&PART=1201&SECTION=183&TYPE=PDF

NOTICE TO THE APPELLANT REGARDING
YOUR FURTHER REVIEW RIGHTS

You have the right to request the United States Court of Appeals for the

Federal Circuit to review this final decision. Y ou must submit your request to the
court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court must receive your request for review no later than 60 calendar days
after your receipt of thisorder. If you have a representative in this case and your
representative receives this order before you do, then you must file with the court
no later than 60 calendar days after receipt by your representative. If you choose
to file, be very careful to file on time. The court has held that normally it does
not have the authority to waive this statutory deadline and that filings that do not
comply with the deadline must be dismissed. See Pinat v. Office of Personnel
Management, 931 F.2d 1544 (Fed. Cir. 1991).

If you need further information about your right to appeal this decision to

court, you should refer to the federal law that gives you thisright. It isfound in
Title 5 of the United States Code, section 7703 (5 U.S.C. 8§ 7703). You may read

this law, as well as review the Board’s regulations and other related material, at

our website, http://www.mspb.gov. Additional information is available at the

court's website, www.cafc.uscourts.gov. Of particular relevance is the court's



http://lawlibrary.rutgers.edu/resource.org/fed_reporter/F2/931/931.F2d.1544.html
http://www.law.cornell.edu/uscode/5/7703.html
http://www.mspb.gov/
http://www.cafc.uscourts.gov/

"Guide for Pro Se Petitioners and Appellants,” which is contained within the

court's Rules of Practice, and Forms 5, 6, and 11.
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