UNITED STATES OFFICE OF PERSONNEL MANAGEMENT
Washington, DC 20415

o Comneel | APR 15 2010

Honorable William D, Spencer
Clerk of the Board -
U.S. Merit Systems Protection Board _ _ r,
1615 M Street, NW =i
Washington, DC 20419 -~
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Re: Conyers v. Department of Defense, No. CH-0752-09-0925-1- l and Nnrthgxgr Lo
v. Department of Defense, No. AT-0752-10-0184-1-1. I

i

Dear Mr. Spencer: PR

ia;

To avoid a misunderstanding of the matters outlined in our letter of March 31, 2010, the
U.S. Office of Personnel Management (OPM) provides this supplementary information
letter to corréct an error made by amicus National Treasury Employees Union (NTEU) in
its March 1, 2010, brief in the above-referenced appeals. Specifically, in its amicus brief,
at 13-14, NTEU asserts that “OPM has carefully limited ‘national security’
investigations™ to “those who have access to classified information,” and that “OPM
instructs agencies to use . . . the SF 85P (Questionnaire for Public Trust Positions), for
employees who are in ‘sensitive’ positions that do not require such access.”

As we explained in our letter, OPM requires that the SF 86 (and not the SF 85P") be used
for investigations for sensitive positions. This requirement is of long standing. See, e.g.,
55 Fed. Reg. 45809 (Oct. 31, 1990) (notice of intent to revise 5 C.F.R. Parts 731, 732,
and 736) (explaining that the SF 85P is to be used for “higher risk” positions designated
under Part 731 and “having no national security aspect,” while the SF 86 continues to be
used for positions designated under Part 732 as noncritical-sensitive, critical-sensitive, or
special-sensitive because of “national security duties” and “classified information access
requirements”).

! The SF 85P requires information related to the character and conduct of the

individual for a public trust position, while the SF 86 includes additional questions
related to national security, including contacts who may have influence over the
individual.
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Further, OPM has issued specific instructions to agencies under 5 C.F.R. § 732.201(b),
directing the use of the SF 86 to initiate all investigations for sensitive positions, and
limiting the use of the SF 85P to investigations for nonsensitive public trust positions.
See OPM, Memorandum for Heads of Departments and Agencies, Position Designation
System at 15-16, Nov, 25, 2008, in tab A, infra, and July 2009 revision at 15-16, in tab B,
infra. This guidance most accurately reflects OPM’s actual position regarding the two
forms. '

In support of its point, NTEU cites 56 Fed. Reg. 18650 (Apr, 23, 1991) and 59 Fed. Reg.
59260 (Nov. 16, 1994). The former, however, is silent both on whether a person entering
a sensitive position who does not require access to classified information is subject to a
national security investigation, and also on the appropriate form to be used to conduct the
investigation. OPM acknowledges that the latter notice does contain ambiguous and
contradictory language, which may have led NTEU astray.” The notice, of course, is not
a binding interpretation of 5 C.F.R. Part 732, for it is not an interpretive rule, or an
interpretive statement in a general notice of proposed rulemaking issued under 5 U.S.C. §
553(b). Rather, it is a notice of a revised information collection under the former
Paperwork Reduction Act of 1980, 44 U.S.C.A. § 3507 note. Notwithstanding the
ambiguous language used in this notice, OPM, which is the sponsor of these forms, has
authoritatively directed that the SF 86, and not the SF 85P must be used for positions that
are designated national security sensitive.

Respectfully,
Elaine Kaplan

General Counsel

Enclosure

? On one hand, the notice states that the SF 86 is used “to initiate the background

investigation required to determine placement in national security positions in accordance
with . .. E.O. 10450” (i.e., all positions designated as noncritical-sensitive, critical-
sensitive, or special-sensitive). On the other hand, the notice states that the SF 85P may
be completed by persons in “certain sensitive positions that do not require access to
classified information,” and that the SF 86 is required only for “individuals needing a
security clearance for access to classified national security information.” 59 Fed. Reg. at
59260, 59261. To the extent this ambiguous language may have been interpreted as
evincing a willingness, on the part of OPM, to permit an agency to use either form, that
interpretation is no longer viable in light of more recent guidance issued under the
authority of Part 732, )
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. OMNETED STATES OFFICH OF PERSONNEL MANAGEMENT.

) Federal lnvashganons Notice

Notice No.09-03. Date:—January-5; 2009
SUBJECT: New Position Designation Syétem and Automated Tool

On November 25, 2008, OPM’s Acting Director Michael W. Hager signed a memorandum to the
heads of agencies and departments introducing a new Position Designation System (PDS) and
Automated Tool for designating National Security and Public Trust positions. The position
designation process is used to determine the appropriate level of investigation for positions
covered by title S, Code of Federal Regulations, parts 731 and 732, The new PDS was designed
to simplify position designation and provide an automated method for making these
determinations. The November 25, 2008, memorandum and its attachments replace all prior
OPM guidance on position designation. Agencies may start using the new PDS and Automated
Tool immediately. Position designations under the previous position designation system may be
grandfathered and no re-designation using the new PDS or Automated Tool is necessary unless
agencies choose to do so.

The November 25, 2008, memorandum included a list of questions and answers about the new

~ PDS and Automated Tool. In addition, OPM’s Federal Investigative Services Division (FISD) is

working on additional resource material and updating materials agencies may use to. train their

-employees. Agencies must ensure their employees receive sufficient training to be proficient at

the task of position designation. To assist you, the November 25, 2008, memorandum includes a
hardcopy version of the Automated Tool. A thorough familiarity with the various descriptions of
duties that may impact on the final position designation, as outlined in the hardcopy version of
the Automated Tool, will ensure accuracy and consistency when the Automated Tool is used.

The new PDS and the Automated Tool are For Official Use Only and have been added to OPM’s
Secure Portal. Access to this information was granted to designated agency security office
contacts for further dissemination to personnel within their agencies charged with position
designation. If you are responsible for position designation, and have not yet received the new
PDS and Automated Too), please contact your agency’s security office to obtain copies.

1f you need additional information or ass:stame, please contact FISD’s Agency Llalson Group
(ALG) at (703) 603-0442. o )

Fedmi! hvwﬁptive’Senvwns Divisiph.

Inquiries: OPM-FISD-ALG, (703) 603-0442

Code: Executive Orders 10450 and 12968; 5 CFR Parts 731 and 732
Distribution; SOIs/SONs

Notice Expires: . Until superseded




UNITED STATES OFFICE OF PRRSONNEL MANAGEMENT
) ‘Washington, DC 20415
No"'vember 25,2008
MEMO RANDUM FOR HEADS OF BEPARTMENTS AND AGENCIES

) Actmg Diregtor -

SUBJECT: Pcsiitianﬂbéignaﬁm;smem-

This memorandum introduces the hew Position Designation System (PDS):dnd the Autoriiated
Too! for Position Demglmtion of Natiopal Security and Public Trust Positions that replace the

. cugrent process for position risk designation. This system is for the desighation of Natioial

Security positions, as required by title 5, Code of Federsl Regulations, part 732; and positions
govered by title 5, Code of Federal Raeglﬂa;ians, part 731. The PDS isused to detérmine the
appropriate investigation requined for.the, positiph.

By memorandum.dated Sanuary 18, 2008, this system wes issued a3 a proposal and agencies
were asked to-gonduget d-90 day: impact ass¢ssment-and report their findings. The assessment
findings, cotments, and recommendations from responding agencies have been examined and
adjustments to the PPS liave been fiade. The rumber of investigative “tiers™ have been adjusted
donsistent with & Joint Reform Team's April 30,2008 report to the President calling for
continuing development ofia’ snmphﬂed position dcslgmmon syslem . . . to-support [a]
streamlined invéstigative processiand reciprocity.” However, the investigative solutions
resulting from the:PDS dre based on-cutrent policy to allow immediate use of the new
designation process.. Ay, gdditional refoimis.are proposed-and. mplemented ‘These investigative

.solutions foay be supérseded. -Also, supplemental materials have been created to complement the

PDS and assist users:withts. ﬁﬁplememauon The new: positmn des:gnatnon process may be
used framediately to- design eany ew pos:t{ons within your agency. Guidance will be
forthcoming from OPM's 'i'F era} Inveskigative Services Division (FISD) to address the
“grandfathering™ of position: designations; implementation of the PDS, and training concenjing.
its use.

We request you treat the PDS, the supplememal materials, and the Automated Tool -

: tonﬁdenﬁaﬂy and regirist circulation of these materials to those individuals in your dgency who,

make position desighation decisions. The Automated Tool will be distribtted througli the’ ‘OFM
Secure Portal, along with additional instruetions concerning its dissemination. The Proposed.
Position Designation. System, the previous version of the Automated Tool issued for
assessments, and any previous instructions from OPM conceming position designation are no
lotiger valid and should be withdrawri from use. .

For additional infortiation, or if youhave questions aboyt the Position Designation Systerd,
please contact FISD’s Agcnby Lidisori Group,.at 703-603-0442. ‘W¢ appreciate agencies’
eominents and tecomméndationis and the teamwork necessary lo-create.and 1mp] ement the ngw
Position Designation. System.

Attachinenis | =e
wyw.opmaoV Gurmkslén 1510 mﬂrémeﬂedual Qwemmehlhas an eifective ci,vnlnan wurkfm‘ce WA Y.
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Management Survey
(For position risk designation)

Position Location

Position Title

Grade-and Series/Pay Band

Manager/Supervisor/Lead Name and
Telephone Number

Instructions: As someone intimately familiar with agency needs and expectations in your workgroup, yoi.lr
input is essential in determining the appropriate risk designation level and investigative requirements for the
above position. Please provide responses to the following questions.
1. Does this position require access or eligibility for access to classified information? [] YES [ NO
If yes, please specify the level of access:

2. Does the position involve other National Security duties? [} YES L1NO

If yes, please specify:
3. Does the position involve fiduciary responsibilities? J ves [ no
If yes, please specify the level: L] More than $50 million [J $10 to 50 million

L] Under $2 million 1 $2to 10 million
4. What level of supervision does this position receive?

[ Limited: Occasional review to ensure adherence to major policies; however, the mdmdual
conducting the review is not a technical expert. *

[] Periodic: Ongoing spot review to ensure adherence to organizational policy and other concerns;
the reviewer has relevant technical expertise.
[[] Close Technical; All work is reviewed by a technical expert.

S. Does the position involve public contact/interaction duties? O yes O no

If yes, please explain the extent of interaction:

6. Does the position involve access to or control over personal, private, sensitive but unclassified,
controlled unclassified, or proprietary information? [] YES [] NO
If yes, please explain:

7. Other (to be specified by the position risk designator):

8. Manager/Supervisor/Lead additional comments or additional dutles/féctors warranting consideration:

Signature: ' Date:
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UNITED STATES
OFFICE OF PERSONNEL MANAGEMENT
OFFICE OF GENERAL COUNSEL
1800 E STREET NW ROOM 7353
WASHINGTON DC 20415-1300
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Honorable William D. Spencer
Clerk of the Board

U.S. Merit Systems Protection Board
1615 M Street, NW

Washington, DC 20419
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