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OPINION AND ORDER

This case is before the Board on an interlocutory appeal certified by the
administrative judge in her November 29, 2012 decision in which she stayed the
proceedings pending a decision by the Board. In that decision, the administrative
judge held that a covered Federal Bureau of Investigation (FBI) employee who

filed an appealable action pursuant to 5 U.S.C. § 4303 could not pursue an

affirmative defense of alleged retaliation for protected whistleblowing before the

Board. For the reasons articulated below, we AFFIRM the administrative judge’s
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ruling and RETURN the case to the Western Regional Office for further

adjudication.

BACKGROUND
In a letter dated December 23, 2011, the agency removed the appellant

from his position as an Electronics Technician, GS-0856-12, for unacceptable
performance. MSPB Docket No. SF-0432-12-0276-1-1, Initial Appeal File (IAF
I-1), Tab 7, Subtab 1. The appellant, a preference eligible, filed an appeal of his
removal on February 7, 2012. IAF I-1, Tabs 1, 18, 20. The agency filed a motion
to dismiss claiming, inter alia, that the Board could not hear the appellant’s
affirmative defense of alleged reprisal for making protected disclosures. Id., Tab
8 at 6-7. The appellant responded, arguing that the Board did have authority to
consider his affirmative defense pursuant to 5 U.S.C. 8§ 7701. Id., Tab 10 at 5.

Following the administrative judge’s dismissal without prejudice and

reinstatement of the appellant’s appeal, both parties filed additional pleadings on
the issue of whether the Board could consider the appellant’s affirmative defense
of retaliation for whistleblowing. IAF 1-1, Tab 46; MSPB Docket No.
SF-0432-12-0276-1-2, Initial Appeal File (IAF 1-2), Tabs 1, 2, 6, 7.

The administrative judge issued two decisions on this issue. IAF I-2, Tabs
16, 20. She first found that the appellant could pursue his affirmative defense.
Id., Tab 16. She analogized the appellant’s position to that of a covered Postal
Service employee and found that, pursuant to section 7701, the Board could hear
his affirmative defense of whistleblower retaliation. IAF I-2, Tab 16 at 5-6. In a
subsequent decision, however, the administrative judge reversed her previous
decision and concluded that the appellant could not raise his whistleblowing
affirmative defense. Id., Tab 20. She based her decision on the language in
5U.S.C. § 2302 (a) excluding the FBI from the protections afforded most federal

employees from prohibited personnel practices, which she found also precluded

the appellant from seeking corrective action pursuant to 5 U.S.C. 88 1214 and
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1221. Id. at 3-4. This, coupled with the parallel remedial provision granting FBI
employees redress for retaliation for protected whistleblowing outside of the

Board’s procedures, found at 5 U.S.C. § 2303, caused the administrative judge to

find that the appellant could not pursue his affirmative defense of retaliation for
whistleblowing. Id.

The administrative judge certified her ruling for interlocutory appeal
because she found that the question at issue involves an important point of law
and there is substantial ground for different opinions. Id. at 7. Further, the
administrative judge found that a ruling on the issue would have a significant
effect on the scope of discovery and would materially advance the completion of

the proceedings in this appeal. Id.

ANALYSIS
Neither the Board, nor our reviewing court, has ruled on whether the Board

has jurisdiction to consider a covered FBI employee’s affirmative defense of
retaliation for whistleblowing. Furthermore, an immediate ruling will materially
advance the completion of this proceeding because the parties and the
administrative judge need to know the scope of discovery and evidence to be
presented at the hearing. We therefore agree with the administrative judge
regarding the significance of the certified issue and find that this case is
appropriate for review on an interlocutory appeal. See MacLean v. Department of
Homeland Security, 112 M.S.P.R. 4, §7 (2009); 5 C.F.R. § 1201.92. For the

reasons set forth below, we affirm the administrative judge’s decision and return

the case to the administrative judge for adjudication in accordance with this
decision.
The agency removed the appellant for unacceptable performance. I1AF I-1,

Tab 7, Subtabs 1, 20. An agency may remove an employee for unacceptable

performance in accordance with 5 U.S.C. § 4303. A covered employee may file
an appeal of such a removal with the Board. 5 U.S.C. 88 4303(e), 7701.
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Because the appellant is in the excepted service and is a preference eligible in an
Executive agency, he is a covered employee. IAF I-1, Tab 18, 20; 5 U.S.C.
88 4301 and 4303(e)(1). Accordingly, the Board has jurisdiction to consider the
appellant’s removal in accordance with 5 U.S.C. 8§ 7701. 5 U.S.C. 8§ 4303(e).

Pursuant to section 7701(c), an agency action cannot be sustained if the

appellant shows that the agency committed harmful error, based its action on a
prohibited personnel practice described in 5 U.S.C. § 2302(b), or the action was

otherwise not in accordance with law. Here the appellant contends that his
removal was based on protected whistleblowing and therefore a prohibited
personnel practice under 5 U.S.C. 8 2302(b)(8). IAF 1-2, Tab 7 at 1.

The agency argues that the FBI is specifically excluded from coverage

under section 2302, and therefore the Board lacks jurisdiction to consider the
appellant’s prohibited personnel practice affirmative defense. 1AF I-2, Tab 6 at
5-6. Instead, the agency asserts, Congress created for FBI employees a separate
process to address prohibited personnel practices and specifically protected
whistleblowing. 5 U.S.C. 8§ 2303; IAF 1-2, Tab 6 at 5-6. Therefore, the agency

states that section 2303 provides the appellant’s exclusive means of seeking

redress for whistleblower retaliation. Id.

The appellant acknowledges that he could not seek redress under section
2302 and therefore, neither he, nor the Office of Special Counsel on his behalf,
could directly seek corrective action from the Board based on a claim of
whistleblower retaliation. See 5 U.S.C. 88§ 1221, 2302(a)(2)(C)(ii); IAF I-1, Tab

26 at 6. He argues, however, that, like Postal Service employees over whom the

Board has jurisdiction, the Board does have the authority to consider allegations
of a prohibited personnel practice as an affirmative defense under section
7701(c). IAF 1-2, Tab 7 at 3-4.

We do not find the appellant’s argument persuasive. “[T]he starting point
in every case involving construction of a statute is the language itself.” Santa Fe
Industries, Inc. v. Green, 430 U.S. 462, 472 (1977). The plain language of
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5U.S.C. 8§7701(c)(2)(B) is that an agency action shall not be sustained if “the

decision was based on any prohibited personnel practice described in section

2302(b) of this title.” The FBI is specifically excluded from coverage under
5U.S.C. 82302, and therefore the reference to 2302(b) in section 7701(c) is
inapplicable to FBI employees. 5 U.S.C. § 2302(a)(2)(C)(ii).

Further, 5 U.S.C. § 2303, entitled “Prohibited personnel practices in the

Federal Bureau of Investigation,” provides for the protection of FBI employees
from retaliation for protected whistleblowing, for the Attorney General to
prescribe regulations therefor, and for an enforcement mechanism to be
established by the President. See 28 C.F.R. part 27. This section is applicable to
all FBI employees, as there is no exception included in section 2303. If Congress
intended to provide FBI preference eligible employees broader protections, such
as the ability to bring whistleblower retaliation claims before the Board, it could
have done so either by extending the coverage of 2302 or by refraining from
referencing section 2302(b) exclusively in section 7701(c)(2)(B). Congress did
neither. Therefore, given the language of the statutes read together, we find that
FBI employees are excluded from bringing a whistleblower retaliation claim
before the Board in any form, including as an affirmative defense pursuant to
5 U.S.C. 8§ 7701(c)(2)(B).

Moreover, Congress recently passed the Whistleblower Protection

Enhancement Act of 2012 and did not alter FBI employees’ rights to pursue a
whistleblowing claim. Pub. L. No. 112-199, 126 Stat. 1465. Instead, Congress
considered, but did not adopt, measures broadening whistleblower protections to
cover other intelligence agencies by mirroring the system created to protect FBI
employees, which Congress noted has been successful. 1d.; S. Rep. No. 112-155
at 2, 18 n.68, 34-35 (2012). The relevant Senate report of the legislation

explicitly stated that it was not intended to change the separate FBI whistleblower
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processes.” S. Rep. No. 112-155 at 35. Thus, giving a broader interpretation to
the statutes governing whistleblowing protection would violate not only the plain
language of the statutes but also Congressional intent. Id.; 5 U.S.C. 8§88 2302,
2303, 7701.

We acknowledge that there is some similarity between preference eligible

FBI employees like the appellant and preference eligible Postal Service
employees whom the Board has found may raise whistleblower claims in
conjunction with an otherwise appealable action. See Mack v. U.S. Postal
Service, 48 M.S.P.R. 617, 620 (1991). Both types of employee are generally
excluded from coverage under 5 U.S.C. §2302(a)(2)(C), FBI employees
explicitly and Postal Service employees on the basis that the Postal Service is not
an “Executive agency.” See 5 U.S.C. 8§ 2302(a)(2)(C)(ii); Mack, 48 M.S.P.R. at
620-21. In addition, both FBI and Postal Service employees have other avenues
of redress for alleged whistleblower retaliation. 5 U.S.C. 8 2303; U.S. Postal

Service Employee and Labor Relations Manual 8§ 666.3. Despite this, the Board
has found that Postal Service appellants may raise a whistleblower defense
pursuant to section 7701(c)(2)(B) because “[b]y the plain terms of § 7701 all

"2 Butler v.

employees who have the right to appeal must have the same rights.
U.S. Postal Service, 10 M.S.P.R. 45, 48 (1982).

This logic is compelling, and we have considered whether it should apply

to FBI employees like the appellant as well, given their similarities with Postal

Service employees. However, we find that there is a critical difference between

! Additionally, President Obama acknowledged the existence of the FBI’s existing
system by affirmatively excluding that agency from coverage in Presidential Policy
Directive 19 (Oct. 19, 2012), which directs the intelligence community to develop and
implement procedures to protect employees from whistleblower retaliation.

2 Because Postal Service employees are not covered by section 2302, the Board applies
the standard of proof generally applicable to affirmative defenses under section
7701(c)(2) and not that applied to claims made pursuant to section 2302(b)(8). Mack,
48 M.S.P.R. at 621-22.
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the separate avenues of redress for FBI employees and Postal Service employees
respectively.  Specifically, Congress directed that the FBI’s whistleblower
procedures be prescribed by the Attorney General. 5 U.S.C. § 2303(b). The
reason for this was that Congress desired that FBI whistleblower appeals “not be
to the outside but to the Attorney General.” 124 Cong. Rec. 28,770 (1978)

(Statement of Representative Udall). In establishing the whistleblower protection

procedures contemplated in section 2303, the Department of Justice also
recognized Congress’s objective of having FBI whistleblower matters resolved
internally, ostensibly because of the sensitive information that is likely to be
involved in such matters. 64 Fed. Reg. 58,782, 58,783-85 (Nov. 1, 1999); see 28
C.F.R. part 27. We are aware of no similar concerns that Congress expressed
relating to the Postal Service. Accordingly, we find that Congress excluded the

FBI from coverage under 5 U.S.C. § 2302 and provided for a separate remedial

process under 5 U.S.C. § 2303 for the purpose of keeping such matters out of the

jurisdiction of external tribunals such as the Merit Systems Protection Board. See
Runkle v. Gonzales, 391 F. Supp. 2d 210, 231-33 (D.D.C. 2005). We will not

defeat Congress’s intent by hearing these same matters when they are raised in

conjunction with an otherwise appealable action.
Based on the foregoing, we find that the appellant may not bring his claim

of whistleblower retaliation as an affirmative defense.

ORDER
Accordingly, we AFFIRM the administrative judge’s ruling, which

correctly concluded that the appellant could not pursue his affirmative defense of
whistleblower retaliation before the Board. We RETURN the case to the

administrative judge for further adjudication on the remainder of the appellant’s
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appeal. This is the final order of the Merit Systems Protection Board in this
interlocutory appeal. 5 C.F.R. § 1201.91.

FOR THE BOARD:

William D. Spencer
Clerk of the Board
Washington, D.C.
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DISSENTING OPINION OF ANNE M. WAGNER

in
John E. Van Lancker v. Department of Justice
MSPB Docket No. SF-0432-12-0276-1-2

The majority affirms the administrative judge’s finding in this interlocutory
appeal that a covered Federal Bureau of Investigation (FBI) employee, who filed

an appeal of his removal pursuant to 5 U.S.C. 8 4303, could not raise a claim of

whistleblower retaliation as an affirmative defense. | respectfully dissent for the

following reasons.

BACKGROUND
The appellant, a preference eligible, filed a Board appeal challenging his

removal for unacceptable performance from his Electronics Technician (ET)
position with the FBI in Las Vegas, Nevada, on February 7, 2012. MSPB Docket
No. SF-0432-12-0276-1-1, Initial Appeal File (IAF-1-1), Tab 1. In his initial
appeal, the appellant asserted that his removal was improper because he was
wrongfully and without evidence placed on a performance improvement plan and
subsequently removed in retaliation for protected disclosures that he made under
the Whistleblower Protection Act (WPA). Id., Tab 1, MSPB Form 185-2, { 6.
The appellant contended that he began his civil service career with the federal
government on January 13, 1987, and had routinely received performance ratings
of “Superior” and “Excellent” between 1987 and 2010. However, after reporting
to Brenda Newcomer, the agency’s ET Program Manager in Quantico, Virginia,
that his supervisor was making poor managerial decisions that constituted
mismanagement, waste of funds, and abuse of authority, he asserts that he
received for the first time the lower performance rating of “Successful.” Id., Tab
1, Attachment 1 at 2-4. The agency thereafter notified the appellant that his

performance was unsatisfactory, placed him on a 90-day performance


http://www.law.cornell.edu/uscode/5/4303.html

13

improvement plan, and ultimately removed him for unacceptable performance in
reprisal for his protected disclosures. Id. at 3, 11.
ANALYSIS
The issue presented in this appeal is whether the appellant is entitled to the
statutory right to raise an affirmative defense of whistleblower retaliation to an
agency action under 5 U.S.C. § 7701(c)(2)(B). | agree with the majority that the

“starting point” in every case involving the construction of a statute is the
language itself. Majority Opinion, § 10 (quoting Santa Fe Industries, Inc. v.
Green, 430 U.S. 462, 427 (1977)). This process begins by examining the nature

of the employee and the agency involved. The FBI is a subcomponent of the

Department of Justice, which, for the purposes of title 5 of the United States

Code, is an “Executive agency.” See 5 U.S.C. 8§ 105. All positions in the FBI are

in the excepted service. See 28 U.S.C. § 536. A “removal” is an adverse action,

appealable to the Board under subchapter Il of chapter 75 of title 5. See 5 U.S.C.
8§ 7512(1), 7513(d). An individual who has been removed has Board appeal
rights if, in addition to any other requirements, he meets the definition of
“employee” as set forth in 5 U.S.C. 8§ 7511(a)(1). Prior to the enactment of the
1990 Civil Service Due Process Amendments, Pub. L. No. 101-376, 104 Stat.

461, individuals in the excepted service in an Executive agency generally did not

have an appeal right as an “employee,” unless they were preference eligibles who
had completed 1 year of current continuous service in the same or similar

positions in an Executive agency. See 5 U.S.C. § 7511(a)(1)(B);® Gosnell v.

¥ Section 7511(a)(1)(B) states:
“employee” means--

(B) a preference eligible in the excepted service who has completed 1 year
of current continuous service in the same or similar positions--

(1) in an Executive agency; or
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Department of Justice, 69 F.3d 1138, 1140 (Fed. Cir. 1995). However, with the

enactment of the 1990 Due Process Amendments, Congress expanded the

definition of “employee” in section 7511(a)(1) to include most excepted service
employees who are not serving a probationary or trial period under an initial
appointment pending conversion to the competitive service, or who have
completed 2 years of current continuous service in the same or similar positions
in an Executive agency under other than a temporary appointment limited to 2
years or less. See 5 U.S.C. § 7511(a)(1)(C); Hamlett v. Department of Justice,
90 M.S.P.R. 674, 1 6 (2002).

However, when Congress expanded the coverage of section 7511 for most

excepted service employees in 1990, it specifically excluded certain individuals.
Section 7511(b), in pertinent part, states:
(b) This subchapter . . . does not apply to an employee--

(8) whose position is within the United States Postal Service, the
Postal Rate Commission [Postal Regulatory Commission], the
Panama Canal Commission, the Tennessee Valley Authority, the
Federal Bureau of Investigation, an intelligence component of the
Department of Defense (as defined in section 1614 of title 10), or an
intelligence activity of a military department covered under
subchapter | of chapter 83 of title 10 . . . , unless subsection
(a)(1)(B) of this section or section 1005(a) of title 39 is the basis for
this subchapter’s applicability.

5 U.S.C. 8§ 7511(b)(8) (emphasis added). Thus, when it passed the 1990 Due
Process Amendments, Congress excluded most FBI employees from having Board
appeal rights, but it decided to retain such rights for preference eligible veterans.
The Board has interpreted this provision to mean that the only FBI employees

with appeal rights are preference eligibles who meet the requirements of section

(i) in the United States Postal Service or Postal Regulatory
Commission[.]

5 U.S.C. § 7511(a)(1)(B).
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7511(a)(1)(B). See Patterson v. Department of Justice, 52 M.S.P.R. 651, 653

(1992) (finding the Board lacked jurisdiction to review the removal of a

non-preference eligible employee of the FBI). As noted above, the appellant is a
preference eligible; therefore, we have jurisdiction to review his removal.

With respect to an employee’s right to raise an affirmative defense of
whistleblower retaliation, the Civil Service Reform Act of 1978 provides that an
“employee against whom an action is taken under this section is entitled to appeal
to the Merit Systems Protection Board under section 7701 of this title.” 5 U.S.C.
8§ 7513(d). Section 7701(a) states that an employee “may submit an appeal to the
Merit Systems Protection Board from any action which is appealable to the Board
under any law, rule, or regulation.” Section 7701(c)(2) provides that an agency’s
decision may not be sustained if the employee--

(A) shows harmful error in the application of the agency’s
procedures in arriving at such decision;

(B) shows that the decision was based on any prohibited personnel
practice described in section 2302(b) of this title . . . ; or

(C) shows that the decision was not in accordance with law.

5 U.S.C. 8 7701(c)(2).
In this appeal, the agency argues, in part, that the FBI is specifically

excluded from the coverage of the prohibited personnel practices identified in
5 U.S.C. § 2302, and, therefore, that the Board lacks jurisdiction to consider the

appellant’s affirmative defense of whistleblower retaliation because it is a
prohibited personnel practice under section 2302(b)(8). MSPB Docket No.
SF-0432-12-0276-1-2, Initial Appeal File (IAF-1-2), Tab 6. In Butler v. U.S.
Postal Service, 10 M.S.P.R. 45, 48 (1982), the Board addressed a similar

argument, i.e., that the agency’s exclusion from the provisions of 5 U.S.C.

8§ 2302(b) limited the affirmative defenses available to the appellant under
5U.S.C. §7701(c)(2)(B). The Board rejected that contention, concluding instead

that the statutory exclusion had no bearing on the right of a covered employee to
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present a prohibited personnel practice affirmative defense under section 7701.
Id. at 48 (preference eligible employee of the Postal Service was entitled to raise
an affirmative defense of race discrimination). In making this determination, the

Board noted that, under the plain terms of 5 U.S.C. § 7701, all employees who

have the right to appeal have the same rights. Furthermore, while 5 U.S.C.
8 2302(b) does not refer to 5 U.S.C. 8 7701, section 7701 does refer to section
2302(b) and to the prohibited personnel practices described therein. 1d. The

Board concluded that it is a well settled principle of statutory construction that,
when a provision makes reference to a specific section of a statute, that part of
the statute is taken as though written into the referenced statute. Id.
Consequently, the Board found that all employees entitled to appeal to the Board
are entitled to raise the affirmative defenses set forth in 5U.S.C. § 7701,

including an allegation of a prohibited personnel practice under section 2302(b).*
Id.

1t should also be noted that the Postal Service has a stronger argument than the FBI
for the proposition that it is not covered by the prohibited personnel practices identified
in 5 U.S.C. § 2302. When the Postal Service was reorganized in 1970, it was abolished
as an Executive agency and re-designated an “independent establishment of the
executive branch of the U.S. government.” 39 U.S.C. § 201. Its governing statute
states that, except as otherwise provided in title 39 or such laws as remain in force
under its rules and regulations, “no Federal law dealing with public or Federal
contracts, property, works, officers, employees, budgets, or funds . . . shall apply to the
exercise of the powers of the Postal Service.” 39 U.S.C. § 410(a). Accordingly, unlike
the FBI, Congress excluded the Postal Service from all provisions of federal personnel
law under title 5, unless a specific provision has been adopted to apply to it. Congress
further observed that the Postal Service is exempt from most of federal personnel law in
title 5 when it defined an “independent establishment” as being “an establishment in the
executive branch of the United States (other than the Postal Service or the Postal
Regulatory Commission) which is not an Executive department, military department

..7 5 U.S.C. 8104. As a result, the Postal Service is not an “Executive agency” for
the purposes of title 5. 5 U.S.C. 8 105. In comparison, the FBI is a subcomponent of
an “Executive agency.” Its employees are in the “excepted service,” and federal
personnel law, as set forth in title 5, is generally applicable to it, unless there is a
specific provision exempting it from the law.
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Similarly, in Mack v. U.S. Postal Service, 48 M.S.P.R. 617 (1991), the

Board dealt with the issue of whether a preference eligible in the Postal Service

could raise an affirmative defense of whistleblower retaliation. The Postal
Service argued that the provisions of the WPA were inapplicable to it because it
is not an “Executive” agency as defined in title 5 of the United States Code.
48 M.S.P.R. at 619. The Board agreed that, because the Postal Service was not a
covered agency under 5 U.S.C. §2302(a)(2)(C), an employee of the Postal

Service cannot be subjected to a personnel action constituting a prohibited
personnel practice. 48 M.S.P.R. at 621. Accordingly, the Board concluded that
Postal employees are not entitled to seek corrective action as an individual right

of action under 5 U.S.C. 8§ 1221 in connection with their whistleblowing claims.

Id. Nonetheless, following Butler, the Board found that the appellant, as an
“employee,” still had the right to raise an affirmative defense under 5 U.S.C.
8§ 7701, including an allegation of a prohibited personnel practice under section
2302(b). I1d.

In this appeal, the majority finds that the appellant may not pursue an
affirmative defense of whistleblower retaliation because the FBI is specifically

excluded from coverage under 5 U.S.C. § 2302 and therefore the “reference” to

section 2302 in section 7701(c) is inapplicable. Majority Opinion, § 10. While
they acknowledge that Postal Service employees and FBI employees are similarly
excluded from many of the same provisions of title 5, the majority finds that
covered FBI employees are distinguishable from covered Postal Service
employees insofar as Congress created a separate statutory provision for FBI
employees to receive protection from whistleblower retaliation. Id., | 14; see
5U.S.C. 8 2303. Therefore, the majority finds that Mack is distinguishable from
this appeal.

However, the distinctions between the Postal Service and the FBI do not
justify disregarding the precedent established in Butler and Mack. The majority

asserts that, if Congress had intended to provide preference eligible FBI


http://www.mspb.gov/netsearch/getdecision.aspx?volume=48&page=617
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employees broader protections, such as the ability to bring whistleblower
retaliation claims before the Board, it could have done so by extending the
coverage of section 2302 to them, or by refraining from referencing section
2302(b) exclusively in section 7701(c)(2)(B). Instead, Congress promulgated

5U.S.C. 8 2303, which provides a separate enforcement mechanism for the

protection for all FBI employees from whistleblower retaliation. Majority
Opinion, §11. Moreover, the majority notes that Congress recently passed the
Whistleblower Protection Enhancement Act of 2012 (WPEA), which did not alter
the rights of FBI employees to pursue a whistleblower claim. Id., 1 12. However,
another well settled principle of statutory construction is that Congress is
presumed to be aware of the administrative and judicial interpretation of a statute
when it adopts a new law incorporating sections of a prior law. Gonzalez v.
Department of Transportation, 551 F.3d 1372, 1384 (Fed. Cir. 2009). Congress
is thus presumed to have been aware of the Board’s interpretation of section
7701(c)(2)(B) in Butler when it adopted section 7511(b)(8) in 1990 and in Butler
and Mack when it enacted the WPEA in 2012. Clearly, if Congress had intended

only preference eligible employees of the Postal Service to have an entitlement to

raise a prohibited personnel practice affirmative defense, it could have said so in
section 7511(b)(8). Therefore, I would find that, since Congress has not acted to
overrule or limit our longstanding interpretation of the statute, i.e., that all
“employees” with appeal rights are entitled to raise the affirmative defenses
identified in section 7701(c)(2), it intended for all preference eligible employees
with Board appeal rights to be afforded the opportunity to present such a defense.

With regard to the majority’s finding that, unlike Postal employees,
Congress created a separate statutory provision for FBI employees to receive
protection from whistleblower retaliation (Majority Opinion, § 14), | would find
that the existence of section 2303 does not justify disregarding the holdings in
Butler and Mack. It is undisputed that the Postal Service, like the FBI, is not

covered by the WPA. The Board also recognized in Mack, as the majority does
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here, that the appellant was not entitled to seek corrective action under 5 U.S.C.
§1221. 48 M.S.P.R. at 621; Majority Opinion, 11 9, 11. Finally, much like FBI
employees, Postal Service employees are provided a separate administrative
procedure, set forth in regulations, from which they may receive protection from
making whistleblower protected disclosures. See Employee and Labor Relations
Manual (ELM), EL-34, {666.18. The Postal Service has designated that the
provisions of the ELM are part of its regulations. See 39 C.F.R. 8§ 211.2(a)(2).

Therefore, similar to FBI employees, Postal Service employees receive protection
for making protected disclosures from a scheme in which there is no basis for
seeking Board review.

Accordingly, | would find that the precedent established in Butler and Mack
controls in this case and would return this appeal to the regional office for a
complete adjudication of the appellant’s affirmative defense of whistleblower

retaliation.

Anne M. Wagner
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