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Summary

In its second year ef aperation 1he Board has devoled itself to expanding and perfeciing its systems already in
place and implementing new systems which are necessary to carrying out ils four major stafutory duties. These
duties include: adjudicating cases within {3 jurisdiction; conducling studies of the merit systems; analyzing and
reporting on the significant activities of the Office of Personnel Management (OPM); and reviewing (he validity
of regulations of OPM on their face and as implemented by the agencies.

Inn wsathe Board adjudicated several thousand cases, processing the vast majority of them withiniz days. In
doing so, It issued a namber of significant decisions which carefully construed the provisions of the Civil
Service Reforay Act. These deeisions addressed such important issues as: the basis for awarding attorney fees and
the method by which those fecs will be computed; the standards of review the Board will imposge in eonsidering
wiiether fo grant a request for a stay {iled by the Special Counsel; and the burden of proef imposed upon an
agency in demonstrating that it has properly invoked RIF procedures or that the irausfer of an employee is based
on legitimate managemenl considerations.

In order to facilitate information retrieval regarding is adjudications, the Board has expended considerable
time in establishing 4 computerized ease tracking system. The system, located in the Board's headquariers ag
well as #ts eleven field offices enables the Board to immediately loeate and identify the status of any case filed
with i,

The Board has also taken steps to provide ensy access to its ophrions by publishing its major decisions in
hardback form. The first two volumes of the Board's decisions were just recently issued and others will soon be
lottowing. Morcaver, a system for identifying and locating opinions relevant fo the issue being researched has
also been developed. 1t is hoped that by facilitating access to precedential Board decisions, agencies and appellants
alike will better be able to prediet and determine the appropriateness of their actions.

Pursuant (o ils statutory nundate 1o review the merit systems, the Board has also condueted a nunber of
studies. One major study on sexual harassment was the first of its kind within the federal work place. Other
studies on different subjects have emanated from a paael survey sysiem. An analysis of the significant activifies
of the Office of Personnel Management has been initisted and a report is expected later this year.

Finalty, the Board has underizken several major efforts to linplement its statutory mandate to review the
regulations of the Office of Personnel Managenent on thedr face and as implensented to determine whether they
requdre the commission of o prohibited personnel practice. Several regulation reviews have been initiated,
Additionally, flic Board has established a regulalory framework for conducting such inquiries.



Introduction

The Merit Sysiems Protection Board was created purseant to Reorganization Plan No.z of smand the Civil
Service Reforts Act of v ("the Act™) A quasi-judicial agency, the Board is comprised of a bipartisan three
member panel and charged with the duty of actiug as the "watchdog” of the federal meril systems, This mandate
is implemented by the Board through the fulfillment of its statolory duties under the Act including:

o Adjudicating emplovee appeals and actions brought by the Special Counsel in 2 fair and impariial manaer;

o Conducting special studies of the merif systems to determine whether they are {ree from prohilrited personnel
practives;

s Analyzing and reporting on the significant activities at OPM; and

» Reviewing ihe regulations issued by OPM, (o defermine whether they reguire the conumission of
prohibied personnel practices, on their Face or as implementied by an agency.

Because the Board has such broad powers in reviewing the personnel practices of OPM and of the numerous
goverament agencies withbs #ts jurisdiction, Congress took extra cantionary measures o assure that the Board
wotld have that degree of independence necessary lo properly exercise its authority. These protections include:



, Guaranieeing the independence of the Board members by providing for nonrenewable ferms
and permitting removal only under extraordinary circumstances;

. Providing the Board with bypass” avthority by permitting it to make simultaneous
submissions of budgets and legislative proposals to Congress and the President, thus eliminating the
need for prior approvai by the Office of Management and Budget (OMB);

* Permitting the Board to appoint personnel essentially free af approval by the Executive
branch; and
. Representing itself in ihe federal cowts except before the Supreme Court,

In the Board's first year of operations, it largely focused upon the completion of three major tasks:(t
developing its organizational streeture; €23 oblaining those resources necessary for its operations; and(3)
establishing a regulatory framework for adjudications and eliminating a large backlog of cases, As discussed
in the Board's First Anmual Report, these goals were for the most part achieved:

. Under the direction of the Managing Dircetor a mumber of operating offices were cstablished
to carey out the Board's statutory duties and to esable it to implement functions necessary fo the
operation of any government agency;

* Funding which was essential to the svccessful undoraking of the duties of the Board was
obtained, including the necessary monics for increasing the mmuber of siaff to obtain nceded expertise,
and those funds required to meet the costs directly imposed by the provisions of the Act which required
the availability of a hearing and provision of a transcript in every appeal;

. A repulatory framework for adjudicating cases filed under the Act was quickiy put into place
and the processing of these new eases immediately commenced. In addition, the sizeable backlog of
cases which the Board inherited from the Civil Service Commission was virtually eliminated,

Isi 1t First Annwal Report the Board predicted that:

Having achieved the primary objective of laying a firms foundation for futare growth, we expeet this
upconting yvear to be one of building upon (hat base. In that respeet we look forward to another year of
achievement, perhaps of a diffcrent sorf, but clearly designed (o further the ultimate goal of full
implementation of civil service reform,



[ ihis scoond year of operations the Board has seen its prediction become 7 reality in (wo respects, First,
the Board has expunded and further perfected the systems which were pul into place in its initial year,
Second, it has established and put into full operation new systems which had not been implemented last vear,
in farge part due o delay in authorization for necessary funding and staffing. Accordingly as predicted, this has
been a year of major grovth for the Board as more compleiely discussed in this Report.



The Board

APPOINTMENT OF THE BOARD

The three members of the Board are
appointed by the President with the advice and
consent of the Senate. In order to assure the
independence of the Board, the designation of
any member as the Chair must be approved by
the Senate; members serve a seven year term
and may not be reappointed; and members may
be removed only under the higher than
ordinary standard of inefficiency, neglect of
duty or malfeasance in office.

MEMBERS OF THE BOARD—1980

RUTH T. PROKOP (Chairwoman) Chairwoman
Prokop was appointed to head the new Board by
President Jimmy Carter, and was sworn into
office on January 15, 1979, just days after the
Civil Service Reform Act went into effect. Since
early 1977, Prokop had served as the General
Counsel of the Department of Housing and
Urban Development. Before accepting that
post, she was the Senior Counsel to the General
Telephone & Electronics Corporation and
previously was a partner in a Washington law
firm. Prokop’s government service had
commenced as a member of the staff of then
Vice President Lyndon Johnson. Additionally,
she served as Legislative Counsel for President
Kennedy’s Commission on the Status of
Women and later for President Johnson'’s
Committee on Consumer Interests. From 1966
to 1969, she was Special Assistant to the Under
Secretary of the Department of Housing and
Urban Development.




ERSA H. POSTON (Vice-Chair) Ersa H.Poston
was sworn in as Vice-Chair of the Board on
January 2, 1979. Poston had been a
Commissioner of the United States Civil
Service Commission since 1977 and became a
member of the Board pursuant to the
provisions of Reorganization Plan No. 2 which
designated the Board as the successor
organization to the Civil Service Commission.
Prior to becoming a member of the Civil Service
Commission, Poston had served as a member of
Governor Nelson A. Rockefeller’s Cabinet, as
President and Member of the New York State
Civil Service Commission. During this time she
was also Chairperson of the President’s
Advisory Council on Intergovernmental
Personnel Policy established under the
Intergovernmental Personnel Act. Prior to
accepting this position, she was Director of the
New York State Office of Economic
Opportunity and Confidential Assistant to
Governor Rockefeller. In addition to serving as
the Vice-Chair of the Board, Poston, a former
U.S. Delegate, 31st Session of the United
Nations General Assembly, is the current U.S.
Member of the International Civil Service
Commission. She has also been the Vice-
Presiding Officer of the National Commission
on the Observance of International Women'’s
Year and was a Member of the Panama Canal
Zone Company of Trustees.

RONALD P. WERTHEIM (Member) Wertheim
was sworn in as the third member of the new
Board on October 5, 1979. For ten years prior to
that, he was in private law practice with the
Washington, D.C. firm of Ginsberg, Feldman,
and Bress. During that period, he also served as
advisor to the Secretary of Defense for the Law
of the Sea Negotiations and Alternate U.S.
Representative to the United Nations
Conference on the Law of the Sea. From 1966
to 1968, Wertheim served as Peace Corps
Director in Northeast Brazil and was the
Deputy General Counsel of the Peace Corps
from 1964 to 1966. Before joining the Peace
Corps, he was an Associate Professor of Law at
the University of Virginia and prior to accepting
that position, served as Assistant Public
Defender in Philadelphia from 1959 to 1961 and
was a trial attorney in that city from 1957 to
1959.



ORGANIZATION OF THE BOARD

The Board is comprised of a number of
operating offices which carry out the duties of
the organization. While the three-member
Board has responsibility for implementing its
statutory functions, the Chairwoman, as chief
executive officer, is vested with responsibility
for its overall operations.

Authority for the day-to-day management of
the Board, both in headquarters and its eleven
field offices,” is delegated to the Managing
Director by the Chairwoman. The Deputy
Managing Director has overall responsibility
for the operation of the field offices and reviews
the initial decisions of those offices,
recommending that the Board reopen cases or
take other appropriate action as necessary.

*The Board's field offices are located in New York City,
Boston, Philadelphia, Atlanta, Dallas, Chicago, St. Louis,
Denver, Seattle, San Francisco and the Washington, D.C.
area.




The Office of the General Counsel provides legal counsel to the Board and offices of the Hoard, and
regresents it I afl court actions excepl the Supreme Court. W also partigipates in the review of OPM
regulations,

The Office of ihe Legislative Coumsel responds to Congressional inquiries, drafts testimony, provides
information about the Board to the public and eomments on proposed legistation and regulations.

The Office of e Administrative Lavw judges adjudicates difficult andfor sensilive cases, Additionally, that
office has responsibility for ruling on certain discovery motions filed in the Board's leld offices ns well as
reguests for subpenas.

The Office of Merit Systcms Review and Studies snalyzes and studies the "health” of the merit systems for the
purpose of issuing reports required by the Act; participates in the review of OFM regulations; and has the
lead role in reviewing the signiftcant activities of OPM.

The Cffice of Appeals prepares draft opinions and orders for the Board based upon its analysis of both
pelitions for review from initial decisions rendered in the feld, and the records of cases reopened by (he Board
o ifs own motion.

The Office of the Secretary serves as the custodian of all the Board’s records and is responsible for tracking the
progress of ils cases. Additionally, this office responds to inguiries for slatus of cases and requests made under the
Freedom of Information and the Privacy Acts,

The Office of Administration is responsible for handling procurements, personnel and bndgetory needs of the
Board,

The Office of the Special Comnsel has midependent tnvestigatory and prosecutorial duties and is responsibie
for bringing certain actions before the Board, This office has seven fleld offices in addition to its Washington
headquarters,



Fulfillment of the Boards Statutory Duties

1. ADJUDICATIONS
Tle Merit Systems Profection Board shall:
... hear, adjudicate or provide for the hearing or adjudication of all matiers within its jurisdiction,

The Board must provide for the adjudication of eases under ifs two types of jurisdietion: appetlate and
original.* The Board has appellale jurisdiction over cases where there has been previous agency acton and
appeals rights are provided by statute or OPM regulation. The Board has original jurisdiction over eases where
no formal agency action hag been taken,

*Usnder iis appellaie jurisdiction the Hoard may hear vases invelving:q removal or reduciion tn grade of competifive or prefesence
eligible employees;u denial of within-grade step increases;, {3} certain actions relating to the Sentor Executive Serviceys actions otherwise
appeaiable to the Hoard where allegations of discrimination are offered as an affirmative delense (Minixed cases™, (5) detenninations refating 1o
disabifify relirement, and armuitics; {03 actions invelving rehulaiement of preference eligibles and {7} hose acHons for which jurisdiction i
properly zranted by OFWE Under its original junsdiction g Board entertaing: {17 Actions brougly by the Special Counsely((2) requesis tie informal
banring in cases of persons removed from the SES; (33 employee disciglinary actions under the Federal Ewployees Flexibie mud Compressed
Work Schedule Act; and (4) actions apainst adiministrative law judges.




Adjudication of cases, particniarly appeals cnges, 15 by far the most time-consuming activity of the Roard and
consequently utilizes (he greatest proportion of its resources, Of the cases before the Bonrd i 1980, appenls
cases represended by far the majority of the Board's adjudications, with original jurisdiction cases comprising
less than one-half of 1= of its adjudicalory activities. Translaled into real figures, the number of eases reegived by
the Board under Hs appellate jurisdiction svas 6330, while the mumber of origlnal jurisdiction cases was 30fhe
majority of which were filed by the Office of Special Counsel.

Moreover, it should be noled that the quality of its adjudications continues fo be a high priority of the Board,
This Tocus of attention has been and continues Lo be based on the elear intent of Congress as expressed in the Act
and its legislotive history that the Board upgrade the decisions of the former Civil Service Commission,
expedite the processing of its cases, and eonduct s proceedings on a more judicial bagis,

A, Appeals Cazes

1 its first vear of operations the Board took many steps to improve the processing of its appeais cases. Included
among these were:

* Issuing regulztions which cleacly set forth the obfigations and riglds of all parties. Among other
things he regulations introduced the use of an appeals form to simplify the process for the employes;
imposed a deadline on the agencies ssof days {o respond to an appeal; and implemented the new legal concepts
embodied in the Act including the use of subpenas, discovery and application of the new burden of proof
standards;

» Establishing a 120-day fime Jinil for the processing of an appeal beginning at the time the appeal is filed
and ending when an initial decision is rendered by the presiding official in the Board's field office;

» Requiring that all presiding officials are attorneys;
» Providing training programs to increase the quality of the decision making by presiding officials; and

» Iicreasing Board review and reppening of cases decided in the field offices for the purpose of correeting errors
and [ssuing precedential decisions interpreting and applying the provisions of the Ael,

In no single arca of operations has the Board's eforl (o improve and perfect ifs systems been more
extensive than in the processing of cases under its appellate jurisdiction, Becavse of the great
imporiance of this multi-faceied endeavor, the activities of il Board in this area are described in detail
ins the following sections.

1, Major Decisions of the Board

One of the major underiakings of the Board itsclf has been 1o take an active rofe in the isseance of leading
decisions in appeals cases, [t is the firm policy of the Board that one of the most important services it can provide
to agencies, employees and its own presiding officials, is the issuance of precedential opinions applying and
interpreting the provisions of the Act, It is only tirough this method, through the activism of the Board, that all
partics will be provided with that guidance necessary to direct thelr aclivities, To this end, the Board has issued a
nuntber of decisions this year which have purposefully addressed subjects of magor imporiance. These decisions
are briefly sumunarized below. .Paufine J, Brink v. Veterans Adminisiralion (8v83110900%-12/51503 ln this case,
appeltant’s retnoval from her position was reversed by the Board's field office, based on a finding that {he agency
should have known that her conduct may have been caused by mental dliness, The Board vacated the Initiai
decision and remanded the case for funher findings after setting forth the proper perimeters for an inquiry into
this issue, [1 held that all decisions raising the issues of whether an employee should be ordered to {ake a
psychiatric filness for duty examination and whether the agency has a duty to accommodate an employce's
handicap, must be analyzed in light of what a reasonable persen should have known (o be the tase at the time (he
removal action was contemplated. The Board also sef forth criteria to be considered in undertaking such an
cvaluation,



¥

* Marion Allen v, U.S. Postal Service (2 MSPB 5823 {n this case, the Board set forth guldance as te when
an award of altorney fees is wartanted in the interest of justice” as provided by the Act. In doing so,
the Board noted that the five examples which are set forth in the lopistative history o the Act are
circumstances which reflect such instances: where the agency engaged in a prohibited personne!
practice; where the action was .clearly without merit” or "wholly unfounded”; where the ngency acted in
bad faitls; where thore was "gross procedural orroe®; or where the ageney "knew or should have known
that it would not prevail on the merits.” Additionally, the Bosrd coneladed that while these examples
reflect & Congressional expectation that the Board's discretion will normally be exereised where such
circumstances exist, it Is not limited o these instances i granting fees, Rather, the Board found that
eircumstances comparaele to those found by the federal courts te warrant an award of fees under ihe
“pad faith” excepiion for such awards in federal litigation may also justify the granting of an award by
the Board,




. Wittian Trowell v. UL, Postal Service(NY075209016-7/29/80) In ihis case, the Board upheld a
presiding ofiicial's determination that attorney fees were warranted in the interest of justice because
the agency knew or should have known that it would not prevail on the merils. 1o this partioular
instance the Board concluded that this standard had been et because the agency presenled its case so
negligently that the action could net possibly have been sustained. The Board also found (hat the
agency's {ailure to present any evidence in support of its charges bordered on bad {aith, a
circumstance which also warsanis an award of fees,

- Awthony R Hodnick v. Federal Mediation and Conciliation Service(SF531003004-
12/8/805 In this case appellant's appeal o the Board's field office was dismissed as ool afier the
agency notified the presiding official that it retroactively granted the within-grade increase il had
previously denied. The presiding official's addendwm decision denied an award of attorney fees,
finding that appellant was not the prevailing party. The Board disagreed, finding that an appeliant
is the prevailing party il e or she has oblained alf or a stgnificant part of the reliel sought in the
appeal. The Board fiwther found, however, that if a Tinal decision ordering reliel Las not been
issued by the Board, the relief obtained must be found 10 be causally related to the initiation of the -
appeal before fees may be awarded, in this case, however, the Board nltimately denied the award of
fees because appellant had not argued, and the reeord did not show, ciremnsiances that an award
would be by the inderest of justice,

. Lalerne Chisofm v Defense Logisties Awency(PROTS200043.924/80)  In s case, appellant was
removed for fightizg while on duty, the same conduct of which he had been found gailly in a criminal
proceeding, The presiding official reviewed the evidence in support of the charge and held it
insufficicnt io meet (he agency's burden of prool The Board reversed this finding, bolding that the
doctrine of collateral estoppel prohibits an appellant-from relitigating the same acts befo'e the Board
whet lie or she had previously been found guilty of them "beyond a reasonable deubt.” The Board noted,
however, that an appellant would not be denied the opportunity o show that the sustained charges did
not support a finding that the agency's action promoled the efficiency of the service,




. Hitberto Alonzo, ef ¢, v, Departmeni of the Alr Force, etal {DAGTS5209013-11/724180) In this
instanee, a consolidated action, the cases before the Board had been dismissed by the presiding
officials because each appellant had failed to file an appeal within 20 days afier ie effective date of the
agency aclion as required by § CFR § 120H.22. The delays considered in the cases were one day, four
days, and approximately three and one-half months. The Board rescinded the dismissal decisions in two
cases and remanded them for further proceedings, but affirmed the dismissal in ihe third, afier setting
fortly the Factors [o be considered in determining whether the éime limil lor filing an appeal should be
waived. Such factors {aclude, but are not necessarily lhinited lo: the length of e delay; whether
appeilant was notified of the time Hmit or had oiherwise been made aware of iL; the existence of
circumstances beyond the control of the appeliant which affected his or her abilily to comply with the
time Bmits; the degree Lo which negligence cxisted; circumstances showing (hat any neglect whicl was
involved was excusable; a showing of unaveidable casuaity or misfortune; and the extent and nature of
the prejudice to the ageney which would resuit fron waiver of ibe time limit, The Board staled thai in
order for the time Hmit for filing an appeal (o be waived, it was not necessary (o show the utter
impossibilily of meeting the limit, but only that the delay was excusable under the sircumstances and that
ordinary prudence has been exercised,

* Graver L. Grifiin, ef af. v. Department of Agricudture {2 MSPB 333) In this eonsolidated action,
each appellant had been reassigned, denoted, or separated by a reduction in force {RIF} and had alleged
that the RIF was illegal because it had not resulted from a lack of work, bt had been created by a
contracting out of services, Afer reviewing relevant precedent, the Board denied the petition for
review, fnding that the decision to contracl cul services constitutes a reorganization and therefore is a
valld reason for o RIF. Further, the Board stated that it hias no authorlty o review the management
considerations which underlie the exereise of ageucy discretion to take such an astion,

. Jean Hoover Lostwe v. Infersiate Commaerce Commibysion (2 MSPB 361) n this case, the
Board fousnd that ihe agency’s decision fo separate appetlant by a reduction in force (RIF) in order to
"ereate a credible... program” was nob a valid reason for a RIF becanse the reason was personal o her,
Appeliant's position had been one of three in an office in which the two other employees were
removed for alleged misconduet in which the appellant was not involved. The board held that these
circianstances did not, in facy, constitute a reorganization, and reversed the action. In discussing the
issues raised, the Board set forth the rule that the burden of proof in demonsirating that RIF
proeedures have been properly invoked is on the agency. The opinion also diseussed how this burden
may be met.

» Danald W. Anvefi, ot ol v. Deparfment of the Army (PHET5299098-1/25/80) In this ease the
Board heid that an emiployee whose position is reclassified to a lower grade and whao receives the grade
and pay retention benefits of § U.S.C. §§ 5362 and 3363 may not appeal o the Board either the
reclassification or the reduction in grade and/or pay.

. Theodere W, Hayes v. Termessee Valley Authority (AT0752091353-12/161803 This decision is
the first ia which the Board examined an adverse action taken against an employee bascd on alleged
sexual harassiment of female subordinates. The cmployvee I this case was charged with ereating the
appearance of using agency fime and property to pursue a persenal relationship with a famale
subordinate employvee; misusing povernment time and property by faking a female subordinate
employee on lours of an agency facility in an agency car; making supgestive remarks to female
employees even thongh notl diseetly proposing sexwval activity; and showing a female subordinate
employee a picture of the body of a naked woman atlached to a picture of her head from a photograph
appellant had previously taken, The Board sustained the 3¢-day suspension imposed by the agency.



. Charles P. Hele v, Depariment of the Navy (SFOT5299037- 101 221805 This declsion represents
an early Board interpretation of the alcohol rehabilitation requirements of the [aw, In lhs deeision
the Board held that where the ageney advises the employee fo seek eounseling and rehabilitatios, the
requircments of the law have been met: it is not necessary (hat the appeliani be directed to accept
such services in order for the agency to be in compliance with such requirements.

* Joseph H. Kling v. Department of Justice(2 MSPB 628) The siguificance of this opinion i that it
sefs forth the factors fo be considered in computing the amount of a "reagsonable" award of attorney
fees, including the time and labor required, the novelty and difficulty of issues, the customary fee for
such work in the community, the skills requisite to perform the services properly, awards tn similar
cases, ¢io,

. Joek B Ketterer v, UL, Depertment of Agricultavef2 MSPB 459) The significant holding in this
decision is that in a removal for cause based upon refusal to accepl a reassignment, the ageney must
prove by a preponderance of the evidence that the remnoval will promote the efficiency of the service,
which necessarily includes a demongtration that the decision fo reassign was a bona fide
determination based {su‘legitiﬂi};ﬂe management considerations. In this case, the Board found
that the agency prescnted evidence which constituted a prima facie cdse that the reassignment and
resuliing removal were proper. However, (he appellant presented sufficient credible evidence to rebut
it, and under sueh circemstances the agency may come forward with further evidence in order to meet
ils burden of the service, In this case, wheo the agency failed to do so its determination could not be
sustained.

. Aichael P. O'Donpell v, Departmanys Inferior (2 MSPB 604) In this case, the Board concluded that
the award of atiorney fees was warranted {is the bsterest of justiee where the agency was negligent in
bringing the charges against the employee and such negligence was coupled with ill will, Additionally,
the Board found that attorney fees could be remitied to the attorney even though his fees were paid for
by the appellant’s union rather than the appeliant, The Board concluded that under appiicable case law the
fees were noneiheless "inewred” and therefore the union could be reimbursed for its expenditures on
behalf of the appeHant,

. Charde Weaver v. Pepartmient the Novy (2 MSPB 297) In this case, appellant appealed {the initial
decision of the presiding official contending flatly that he had new and malerial evidence which despite
due diligence was not available at the time of the original hearing; the presiding official had made
grroncous interpretations of the evidence; and the presiding official was biased in making his decision,
The Bourd rejecied the contentions of the appellant in three respects: The first basis was that the
appellant had wade ne showing as 1o why he had not been able to make available a1 the time of the
hearing the witnesses now proffered, Second, the Board concluded that where issues of eredibility of
wilnesses were concerned, deference should be paid to the determination of the presiding official in the
absence of specification of evidence or reasons warranting a review ol the presiding official's credibility
finding. It is the appellant, not the Board, who must review the record and specifieally identify any
errors, Third and Aoally, the Board noted that where an allegation is made that the presiding official is
biased, speeific reasons 10 support the charge ust be stated. An incorrect tuling by a presiding offieial
withoul more will not serve as a basis [or a charge of bias.



» Roberin Swmith v Department of Navy (SFO75299010-11/16/80)  Appellant in tlds case was a
Vielnam veteran who was appointed fo a position of sceurity guard at a Catifornia Naval Siation
under the Veteran's Readjustatent Program. He had served in that position less than four months
when he was lerminated by the agency for vmspecified preemployment reasons and withoul an
opportimity to reply. He appealed his removal to the Board where it was dismisged in the Board's
field office for lack of jurisdiction, due to ihe fact that he had served {u his position less that one year
and therefore had no right 1o appeal under § U.S.C. § 7511, The Board affirmed the decision of the
presiding official dismissing for lack of jurisdiction. In doing so, however, it specifically recognized
that in the absence of an appezal right the appointmicnt which was intended to be remedial migit
ultimately cloud the tuiure of the veleran where he or she is not able to challenge what may be an
arbitrary dismissal.

* Sanre Bavio v. Deporiment of Justice (DC?32BO0044-6/9/80)  Appeliant appeaied his removal
from his pogition as a criiminal investigalor for the Drug Enforcement Administration {DEA), FPollowing
the filing of his appeal hie died and his widow continued prosecution of the case. This case was Lieard
before the Board's Administrative Law Judge, who ultimately reversed the action of the agency and
ordered the removal of the appetlans cancelled, The determination in this case was not based on the
werils of the action, Rather, it was based on the refusal of the DEA 1o comply wiih the order to produce
certain documents and essential witnesses. The Administrative Law Judge beld that (he imposition of
such sanctions was appropriate "[S]ince the wniustified refusal of the agency affects the fundamental
rights ef the appeltlant apd the intervenor, as well as the integrity of the Board's process, .. ™ An appeal
has been filed with the Board in this pre-Reform Act case.

I3, Publication of Beard Opinions

Realizing (hat the issuance ol its opinions is of limited value if they are not readily available fo all
fterested parties, the Board has completed a project to publish a comprehensive index and digest of itg
opinions, The sroduct of this effort is a series of published, hard-bound velumes litled Desisions of the United
States Merit Systeins Mrolection Board. Through publication of the Board's opinions and design of a
comprehensive research sysiem, the Board's emplovees and (he parties appearing before it will enjoy greater
Tacifity in researching the rapidly developing case law under the Act,

At the heart of the newly-developed research systent is a numerical index containing 17 major topics which
encompass the Board's cases. Under each major topic, there are numerous subtopics, breaking down each area
for greater ease of research. The wmajor foplcs were careRully designed to cover all arcas within the Board's
Jurisdietion and {o be broad encugh to adapt to future developments, Therefore, while the maior topics will not
change, subtopics can be added as the law develops. As an aid to the researcher, a "scope pote”™ is provided for
each nutjor topic, fully explainbag ils coverage,

Eacl major iopic has been assighed a number, and ¢ach subtopie beneath the main lopie has an appropriaie
decimal derived from the main number. The ref ore, for exaniple, the major topic *Constitutionality” is assigned
pumberzoooon,  and subtopics under the main heading are Due Process, 2100, Criminal Constitutional
Considerations, 2200; First Anendment Freedoms, 2300, and Right o Privacy, 2400, In this mamner, each topie
and subiopic in the index is provided with an appropriate "key number” refating it to the Board's work.

The publication contains three other rescareh fools,
The {irst is a list of decisions of ihe Board, relating its
cases dealing with a specific topic or subtopic fo the
appropriate key number. The second is a statutory list,
relating relevant seetions of titless and 29 of the United
States Code, including the Act, as well as the Board's
regulations and refevant  regulations of OPM,
appropriately covering the sections' contents, The last




research tool is an alphabetical list of words and phrases, relating an extensive list of key words and phrases in
the Reform Act and the case law to approprinte key mumbers,

Figally, the new system conlains volumes of the Board's decisions, including, where appropriate, the
wirderlying initial decision of the Board's presiding official in the case. As more decisions are Issued by the
Board, they will be key numbered in accordance with the developed research system, and new volumes will be
published. Eacly decision ig to be cited by volume and page.,

The volumes of opinions may be abtained from the Superintendent of Documents of the U8, Government
Printing Office (GPO). The Digest, a wonthly summary of Board orders wili also be available from GPO.

Publication of these decisions is a significant event in affording, for the first time, direct access by federal
agencics and employees to the body of eivil service case law. Such access, we believe, will enable agencies lo
make more predictably reliabie deeisions affecting the rights and interests of federal employees, and also wili
foster the development of a more coherent and cousistently principted body of law in this vital area.

C. Thne Limitatious for Processing Cases

As previcusly indicaled, in the first year of its operations the Board established a time limitation for
processing cases of 120 days. This means that from the time the appellant files a petition for appes! until the
iime he or she receives an initiad decision from a presiding official located in one of ihe Board's eleven field
Offices, the period of time which elapses should not exceed 120 days.

Iuring the 198C calendar year, 6330 Reform Act appeals were filed wilh our eleven field offices. With 963
appeals which remain pending from the previous year, the appeals workload for calendar year 1980 totaled
7293 cases, OF these, 5424 appeals were processed to completion during 1980, and the difference between
these figures, 1869, eonstilates the number of appeals pending at the end of the 1980 calendar year. This
pending workload was § 7 cases fewer than that existing ol the end of calendar year 1979, despite the
receipt of 2658 more cases this yvear than last. OF the 506 pending cases, 167 were over 120 days old al the
gnd of 1980 aed are discussed speeifically below, The 120-day time Hindt for the remaining 739 cases, filed
during the latter months of 1988, does not expire until sometime in 1981, It is anticipaled that these cases
will be completed within 120 days.

There were 3551 appeaks submiited to the Board that could have been completed in 1980 within the 120~
day processing time. Only 472 of these cases took longer than 120 days (o process. Of these 472 cases, 145 were
vompleted within the 30-day period following the 120th day, and only 327 required the Board, pursuant io 5
LS § 776131, to publicly amounce a sew completion date.

The reasons for the processing delays in the 472 cases are md(tfold. Temporary staffing and workload
probiems of professionat and support staff were responsible for the largest munber, 162, of overage cases. In 46
cases, the 120-day processing Hmit was exeeeded beeause of problems unique o the processing of appeals from
overseas locations. Twenly-eight cases were defayed becanse of the serdous illuess or death of a participant. In
anather 32 appeals, processing was prolonged because of the complexity or sensitivity of (he case, coupled with
exlensive discovery, a lengthy hearing, and a long decision. In 13 cases, the decision was delayed because the
transeript was nof provided in a timely manner. Eleven cases were delayed beeause of untimely submission of
case files by the agency that had taken the personnel action being appealed. The Board's regulations require
agencies to furnish files within 13 days of their receipt of an appeilant's petition. Other reasons for delays that
affected less than 10 eases include the unavailability of 2 witness or documentary evidence, word-processing
equipment filure, and the fifing of interlocntory appeals with the Board,

Thus, during cur first two years of operation approximately 94% of our cases were processed o completion
within120 davs of the filing of the appeal, demonstrating the Board's good record of processing appeals b the
expeditions manner mandated by the 1978 Civil Service Reform Act,



B. Bevelopment of the Case Tracking System

During this year the Board has suceeeded in bringing its case monitoring system from the dark ages into
the computer age, lu early 1901 the MSPB will complete implementation of its computerized Case Tracking
System (CTS} which will Facilitate line information on the location and status of any case. The Office of the
Secretary will oversee the operation of the system.

CTS was developed to assist the Board with the maragement ol its approximately 10,000 cases per yeur and
to provide current information (o members of (he Board and staff as to the status ol each case, In addition, the
syslesn alleviates the reporting burden that was previously impesed on the Board's field offices by providing,
avtomatically, workload statistics, case processing information, and profiles of the Board's caseload.

The system has three basic compouents. The {irst is the fleld office subsystem, which provides each
field office with the capability to autematically frack and report its cases. The second, the headquarters
subsystem, provides analogous capabilities for headguarters organizations. The third part of the system
combines all collected data in a central compuler in Washingion and enables the Board 1o view all
information associated with Board appellate activities either in detailed or sununary form,

During the course of 100, the system was built and implemented in stages. The field offive subsystent was
completed by the end of March and installation in each of the field offices was completed by mid-May. The
headquarters subsystem was complete at ihe end of August and the fask of combining the three separate elements
of the sysiem inlo a smoothly operating, cehesive whole yas in iis final stages by the eud of the year.
Concurrent with this effort, data from CT8's predceessor, the manual Appeals Information System, was
joaded into the central computer system swltich will permit the Board alse to view informalion associated with pre-

Refornr Act appeals.

Equipment problems in the feld and at the computer center in Washinglon have combined o extend the
implementation effort into calendar year ios1. However, by mid-January, the inleraction between the
computer in Washington and the field offices aeross the country was operating successfully in nine of eleven
offices.

It is expected that by early spring, the basic system will become an essential working tool for the operations
of the Board. At that time, the Board will have in place a system whieh will supply mumerous types of
information asseciated with cases processed under its appellate jurisdiction, past as well as present,



il

E. Training antt Supervision af Field Officialz

in order o assure the high quality of the adjudicative process, e Board continues to conduct training for
its officials in the feld and to exereise close supervision of their operations.

In July of ssss af three regional training conferences, presiding officials were further instrueted on appeals
processing and adjudication responsibilities pursuant o the Act and the Board's regulations. Many issues were
addressed including Prehesring motions and conferences, burdens of proof, issues of jurisdiction, timeliness,
credibility determinations, attorney fees, and decision writing, Two representatives of the NAACP Legal
Defense and Educational Fand and the Chief Appeals Officer of the Washington, D.C. Field Office
provided my overview of the principles of Tille VI diserimination law and court cases affeeting the Board's
provessing of "niixed cases” under 5 U.8.C, § 7702. Finaily, discussions were heid on ihe issues raised {n a
difficult hypothetical case in order o prepare the presiding officials more fully for processing real cases
involving similar issnes,

Plans are in place for further iraining conferences to be held in 1981,

The Office of the Deputy Managing Director provides contivued supervision of the operations of the Board's
eleven field offices, comprised of approximately woaltornieys who serve as presiding officials and 50
adiministrative support staff, This office has responsibility for the overall operation of the Board's field offices,
recormending policy and changes in regulation on matiers relating (o appeals, and preparing related orders,
manials, and other nstroctional material for distribution to the field offices, Office siaff review initial decisions
for quality, lineliness, and compliance wiils applicable law, regulations, and policy, and conduct on-site
evaluations of all aspects of fleld office operations, In performing 1hese functions, they recommend (o the Board,
as appropriate, the reopening on Hs own motion of cerlain decisions, and take the action necessary 1o inprove
the quality of inilial decisions and the operations of the field offices, The Office of the Deputy Managing
Director (s also responsible for identifying training needs and requirements and then providing that
training to the Board's presiding oflficials.



Through the personal efforts of the Board members, the Managing Director and the Deputy Managing
Director, one of the most significant achievemenls in the field offices has been to 1 all the positions of Chiel
Appeals Officer, five of which were vacant at the beginning ofisso. Additionally, the Board sought and
reccived approval from OPM (o place these positions in the Senior Executive Service for the seven largest field
offices of the Beard. The positive impact of filling these posilions with highly qualified and experienced
managess has already been felt in the increased productivily of each of these offices.

E. Interaction with Other Agencies

Under the provisions of the Act, the Board, while wisintaining its independent role, must freguently work with
other agencies (o facilitate the processing of appeals,

For example, the Board must provide OPM with copies of all of Ifs decisions and notify it when the
interpretation of a lavy, rule or repulation under ifs jurisdiction is at isswe in a proceeding.

Similarly, the Board has already worked closely with officials from the Equal Employment Qpportunity
Commission {EEOC) to creale and manage a system to provide for the processing of "mixed cases”™ unders
U.S.C, s 72 This effort has been by Far the most lime-consuming and significant bver-agency issue for the Board
in s

During this year, the EEQC has been in the process of proposing new “mixed cases” regulations, and the
Board bas been assisting in this endeavor. These repulations are extremely important because they determine
the procedures to be used by federal employees who aflege that prohibited discrimination served as a basis for or



weas unlawfully related o ceriain agency personnel actions.

Under Reorganization Plan No. 10f ws, EEOC asstmed the adjudicatory function over most diseriminalion cases
previonsly adjudicated by the Civil Service Conunission. However, an employee entitled to an appeal lo the Bowd
iy also allege unlawful discrimination on the basis of handicapping condition, age, race, sex, religion, celor and
naticnal origin, A further statutory right to petition the EEOC {o review the Board's decision cxists in these cases,
Duringiose, a detalled mechanism was establishied to ehable EEOC to routinely notily the Board when spegific case
fites are needed, and for the Board to forward the requested case files in sufficient time for EEOC o accepl or reject
an appeal within the 30-day statutory tine limit, As of Decomber mse petitions had been ftled with EEOC to review
approximately 20 of the Board's decisions,

A linison was also established between the Board and EEQC to enable the two agoneies to have daily contact
with a view loward identilving and addressing any unexpected procedural or substaniive issues relating to their
Jjoint jurisdiction, Several sessions at staff fevel were conducted to discuss ongoing matters within the
adjudicatory purview of both agencies. These sessions further served fo assist staff menibers in updating their
knowledge of substantive interpretation of ihe anti-discrimination faws, This continuing dialogue should aid in
preventing the issuance of conflieling decisions on the same legal issue,

G. Original jurisgdiction Cases

The majority of cases heard by the Board under its original jurisdiction authority are those actions brought
by the Special Counsel. However, as previously noted, these cases constitute ondy a small fraction of the total
number of Board adjudications. Nonetheless, because they frequenily result in important interpretations of
the new provisions of the Act, they are all discussed here.

The cases Tied by the Special Counsel this year have basieally been of four typesi) Requesls for siays
of agency personnel actions belicved to be based on prohibited personnel praclices; (2} Reguests for
correclive actionsy) Requests for disciplinary actions against federal emplovees; and 4 Halch Act cases,

1. Stay: Requests

Under the provisions of 3 U,8,C, § 1288(a}, the Special Counsel may request any member of fhe Board to
order a stay ol any personnel action for 15 ealendar days if the Special Counsel determines that there are
reasonable grounds to believe that the personnel action was laken as a vesult of a prohibited personnel
practice. The Board member orders such a stay unless he or she determines that ander the facts and
circumsiances imvolved, the stay would not be appropriate, If no action is taken on the request within three
calendar days afler it is filed by the Acting Special Counsel, the stay will become effective nnder operation of
law, Under 5 LL8.C. 8 1268(b), upon lurther request of the Special Counsel, a Board member may extend the
original 15-day stay for up to 20 additional days.

Under § U.SLC. § 1208(c), the Board may, by majority vole, extend the 15-day stay originally pranted for any
period of time which the Board decms to be appropriate. However, this extension may be granted only ifihe
Board independently concurs in the delermination of the Special Cowmsel and only afler an opportunity is
provided for oral or written commment by the Special Counsel and the agency involved.




» [l Re Tarieks [n this case the Acting Special Commsel (ASC) requesied the stay of the geographieal
reassighment of two Veterans Adminisiraifon {VA) hospital administrators on the basis that the personnel
action being challenged was taken in reprisal for their disclosurcs of hospital mismanagement and violations
of laws and regulations governing the VA U.S.C § 2302(1)8) ("whistleblowing¥. The Board granted
stays pursuant to s US.C. § 1208{a), (b), amdl v, and exiended the "¢" slay twice.

» [n Re Veferans Adniinisiration fChamberfain]in this case, a lawyer in the VA was geographically
reassigued and demoted despite the stalements of his psychiatrist that the reassignment would be injurions
to his mental health, 1n requesting the stay, the ASC alleged that singe VA had offercd to rescind the
reassignment if Chamberlain dropped the appeal of s demotion, that rescission of (he reassigmment was a
reasonable accommadation under 29 CFR 1613.704 (1980}, When Chamberlain refused to drop his appeal
and the agency did not reacind its reassfgnment, the ASC alleged this failure 1o reseind violated the
prohibition ins us.c. § 2302(b)(1) againsi discriminaiion on the basis of handicapping condition and the
prohibition in s U.S.C. § 2302(b)(%) against taking reprisal against an smployee for exercising an appeal
right, The Board granted an "a" stay and, after oral argument, a "b" stay. The ASC filed a petition for a "¢"
stay, but fater withdrew it

* In Re Carpenter In this case, an agent of the Bureau of Aleohol, Tobacco and Firearms was demoted and
geographically reassigned following his application for workmen's compensation, which contained
allcgations of mismanagement, In requesting the stays the ASC alleged vielations of s US.C, § 2302(b)(8),
which prohilsits reprisal on the basis of certain disclosures of information and s us.c. § 2302(b) i1} which
prohibits the taking or failing to take a personnel astion where laking or failing (o (ake such actions violntes
4 law, role or regulation directly concerning or implementing a merit principle, An "a" stay went Into effect
by pperation of lawv. Aftcr oral argument, the pefition for a "b" slay was dended.

*  Ju Re Kass In (his action a Department of Justice secrefary was nolified of her removal for inadequate
performance afler having filed a complaint charging age dizcrintination.

In requesting the stay the ASC ableged that the personnel action was in violation of the prohibition against age
discrimination s us.c. § 2302(5){1)} and the prohibition against reprisal for the exercise of an appeal right
s U.S.C. & 2202(b)(9)). The Board granted stays under s U.S.C. 1208{a) and (). The request for a (¢} stay.
was denied, accompanied by a fengthy explanatory opinion.

Having carefilly reviewed the statuie and accompnying legislation, the Board set Jorth the standard of
review it will underizke in issuing an "a,” "b," and "c" stay. For the "a" stay, the Board stafed that it would
pranl great deference to the determination of the Special Counsel delermining "only whelher, on their face,
the facts and circumstances iuvolved-appear to make the stay request so inherently unreasonable that the
granting of a stay would be inappropriate.”

However, the Board noted that in considering a request for a “b* slay it would conduct a breader inquiry, In
such a review it would exercise judgment and discretion in determining whether to extend the stay,

Finatly, in considering a request for a "c¢” stay, the Board siated it would conduct a substantive review of
the information provided to it by both the Special Connsel and the agency. It coneluded, indicating that a "¢"
stay would be granted only where there was an "affirmative concurrency by the Board in the “reasonablengss
of the Special Commsel's determination.”

« /i Re Coffield In this ease a coal miue inspector with lhe Mine Safety and Health Administration was
notified of his removal after having made disclosures conceming public health and safety mismanagement
and violation of laws and regulations pertaining to mine safety.

In requesting the stay, the ASC alleged the agency had violated the prohibitions agaiast: reprisal for
disclosure of certain information ¢¢ LL8.C. § 2302(hY(8)): reprisal for exercising an appeal right (s US.C. §
2302{b){%)); discrimination on the basis of conduct which does not affect the emiployee's performance or the
performance of those around him ' (5U.S.C. § 2302(b)(10)); and taking or failing to take a personnef action if
the taking or failing (o take such action violates a law, rule or regulation whieh implements or directly
concers & merit principle (5 LLS.C. § 2303111,

The Board granied stays under § s § 1208(a), (b), and (¢}, Tlree "c" stays were issued,

+ In Re Federal Avialion Adrinisiration [Cobn] In this case, a computer programater was 1o be
retoved for uasatisfactory performance, In requesting the stay the ASC alleged Lhat Cohw's poor performance
was dug to lack of (raining based on Cohn's inability fo travel becanse of his hearl condition. Therefore, the
ASC argued thal Colin's removal violated ihie prohibition against diserimination on the basis of a
handicapping condition 45 Us.C§ 2302(b){ 1)),

An"a" stay wenl into effect by operation of kaw. The ASC filed a petition for a "b" stay and later withdrew it



. in Re U5, Depariment ol Stale [Rohnmannf In this case, a passport examiner was scheduled (o be
geographically reassigned after making disclosures of alleged mismanagement in the Passport Office, ln requesting
the stay, the ASC alleged that this personael action vielated the prohibition against reprisal for the disciosure of
certain information(s U.S.C. § 2302(bX 83}, The Board denied the petition for an 3" stay, Six months later the ASC
submitied a petition containing additional information and obiained stays under 5 U.S.C, § 1208(a), (b) and {c).

" In Ae Munoz In this case, an equipment teehnician with the Alr Force was removed for allegedly ving inan
EEO hearing. In requesting the stay, the ASC alleged that the personnel action vigiated the prohibilions agains
discrimbnation ¢5 US.C § 2302(b)(1)) and reprisal for the exercise of appeal righis ¢ US.C, § 2302(h390.

The Board granted stays under 5 TLE.C. § 1208(a) and (b}, When the ASC requested a.¢" stay but faited to state a
reason why further extension of the stay was necessary, the Board granted a 10-day "c" slay and denled further
extension. The ASC then requesied reconsideration; the Board treated this request as a new petition for a "¢ stay,
and two subsequent "o slays were issued.

* It Re Pitehford In this case, over a three-year period prior 1o the isswance of Pitchford's notice of
proposed removal from his position with the Federal Prison System, he made several disclosures of agency
mismanagement, presented appeals and grievances on behalf of himsell and, in the capazity of union steward, on
behalf of other union members, and took several matters to arbitration. The agency (Bureau of Prisons) propoesed
his removal for delay in carrying out instructions, insubordinalion, unprofessionatl eonduct, careless workunanship
and continued inefficiency.

I requesting the stay, ihe ASC alieped that Lhe personnel action was takens in violation of the prohibitions
againsi: reprisal for the disclosure of certain information (3 U.S.C. § 2302(b){8}; reprisal for the exereise of appesl
rights (5 U.S.C. § 2302(b)(9)); discrimination on (e basis of conduct svhich does not affect the emplovee's
performance or the performance of those around him (5 U.S.C. § 2302(b)(103}; and taking or failing to take a
persOmel aclion if the taking or failing 1o take such action violates a law, rule or regulation implementing or
directly concerning 2 merit prineiple (511.5.C. § 2302(b)ii)).

The Baard granted a stay under 3 TLS.C. § 1208{a) and (b} and two slays under 3 U.S.C. § 1208{¢}.

s fu e Curdis In this case, a RaHroad Redirement Board employee was ordered o be geographically
reassigned, atlegedly because he was unable to get along with his fellow enployees and afier having filed numerous
grievances,

The ASC requested a stay afleging that the personnel action was in violalion of the prohibition against
reprisal for the exereise of an appeal right 5 U.8.C. § 2302(b¥9}).

The Board granted a stay under 5 U.8.C. § 1208{a), bt denied the ASC's petition for a stay under 5 US,C. §
1208(b).




. Acting Special Counsef [Spiegel] v. Deparanent of Justice I this ease, o Burenu of Prisons employee, whe
was active in union affairs, refosed (o comply syith his supervisor's order 1o return jo work on Sunday for an
cmergency. The employee filed a grievance against his stipervisor the next day, for using itimidation and arbitrary
action in making the order. The agency proposed his removal for failure to carry out a proper order from his
supervisor.

I requesting the stay, the ASC alleged that the proposed removal violated the prohibition against reprisal for
ihe exercise of an appeal right (5 1LS.C, § 2302(bX9)).

The Board issued stays pursuant fo 5 U.8.C, § 1208(a) and (b}, On October 27, 1980, the Board dissolved the”
W stay on the motion of the agency, noting that the ASC had no ohjection to the motion,

*  dcling Special Comnsel [Andersoni v. Veterans ddministrarion In this case, the Veterans Administration's
SES Executive Resources Beard selected a white employee for promotion over a Black enployee, despite the black
employee's higher ranking.

In requesting the stay, the ASC alleged thal the personnel action was in vielation of the prohibition against
disertmination (5 U.S.C. § 2362{0) 1)) and the prohibition against takisg or failing to 1ake a persotnel action if the
taking or failing to take such action violales a law, rule, or regulation whicli implements or directly concerns a merit
principle (5 .5.C. 2302(b¥ 11}).

The Board issued a stay under 5 U.5.C. § 1208(a). The ASC did nol request an extension of this stay.

» Aeting Special Connsel {Mortensen v. Department of theAray I this case, an Aty chemist was notified of
{he agency's proposs! to remove her for insubordination, unsatisfactory performance and misase of the EEO process.
The ASC alleged that the personnel practice violaled the prohibitions against discrimination 8 U.S.C. §

2302¢e) 13 and reprisal for the exercise of an appeal right (8 LLS.C, § 2302(b)(9)).

The Board granted stays under 5 US.C.§ [208(a), and (b). Two stays have been issued under 5 U5.C. §
1208(c).

o dcting Speeid Counsel [Yuen] v, Departmeni of Defense In this case, the employee, an instructor afl lhe
Defense Language Instifute, wrole to the Commander of the Institute, n local newspaper, and the Seerclary of
Defense critizing the management of the Inslifute as being inept and corrupt. The agency removed him for
inaking false and malicious statements, basing the charge on his letter to the Secretary,

The ASC alleged that the personnel action was i violation of the prohibition against reprisal [or the
disclosure of certain Information (5 U.8.C. § 2302(bX8)).

The Board granted a stay under 5 U.S.C. § 1208(a). The emplovee subsequently come to a settlcment
agreenenl witlt the employer and no subsequent slays were requested,

»  Aviing Special Comnsel {Hoelle] v Depariment of #ie Army In this case, the employee was convicled in state
court of possession of marijuana and sentenced to serve three months in jail The courf approved him for
participation tn a work release program. The ageney did not approve the program and the emplovee was not
released, The agency then removed hin for being AWOL while he served his sentence.

Io requesting the stay, the ASC alfeged that the personned action violaled the prohibition against
discrintination on the basis of condnct which does not affect the performance of an employee or the performance ol
those around himgs ULS.C. 8 2302(b) 10}) and taking or luiling to fake a personnel action i(the taking or failing to
take such action violates a law, rule or regolation which implements or direetly eoncerns a meril principle (5 U .8.C.
§ 230206311,

The Board granted stays pursvant to s us.c. § 1208(a), (b) and {€). A second “¢" stay request is pending,

» Adeting Special Counsel [Rawls] v. Depariment of the Armyln this ease, a companion io Hoeltle, the employee
was convicted in state court {or possession of marijuana and sentenced to serve three maonths in jail. The count
approved him for participation in a work-release program, but the agency relused to participaie in the work release
progran. The agency then removed him for being AWOL,

In requesting the stay, the ASC alleged that the personnel action oceurred as a result of the marfjuana
convigtion, not the AWOL status, and was in violation of the prohibifion against digerimination on the basis of
cotduct whieh does not alfect the performance of an employee or the performance of those around hinys US.C.
§ 2302(b)(10)); and taking or failing to tuke a personuel action if the taking or f#fling to take such action violates a
{aw, rule or regulation which implements or directly concerns a merit principle {8 U.3.C. § 2302{(b){ 11}

The Board denied the first "a" stay, then later granted an "2 and "b stay. The *0" stay request was
subsequently withdrawn because the emplovee had found permanent employment slsewhere,



. Acting Special Counsel {Enochs] v. Departinent of the Treasury Tn this case, the employee, a Special Agent
in the Criminal Investigation Division of the Internal Revenue Service, recetved & letler of prepesed removal and
requested (o be represented in the removal by a represemdative of the National Treasury Employees Union
(NTEU}. The agency refused (o allow he union fo represent her on the grounds of conflict of interest.

In requesting the stay, the ASC alleged that the agency's refusal o allow the employee to be represented by the
union violated the prohibition against taking or failing to take a personnel action if the taking or failing to take such
action violates a faw, rule or regulation which implenments or directly conceras a merit principle s US.C. §
2382(0)11n,

The Board denied the [irst "a" stay withoui prejudice, for failure fo submit any supporting docunentation, A
second "a” stay petition was denied on the grounds that the agency’s denfal of representation is not » “personnel
action.”

»  Acting Special Counsel v, Department of Health and Human Services This was the second stay petition
filed unders U.S.C. § 1208(a) on behalf of Nagel. The sarlier "a" stay, dated April 4 1979, was the first stay ever
fited before the Board and was requested because Nagel was reassigred by his employer, 8t, Elizabeth's Hospital.

The 1980 stay was filed when the division to which Nagel had been transferred at St, Elizabietl's Hospital
proposed his removal for failare to complete and submit work assignments and refusing to perforas other assigned
tasks.

In requesting the stay the ASC alleged that Nagel's removal may have been in reprisal for his disclosure of
certain information in violation of s U.S.C. § 2302(b)8). The “a" atay went into effect by operation of law,

2. Corrgclive Actions

Under s U.S.C. § 1206(c) 1) A), if afler investigation the Special Counsel determines that there are
reasonable grounds o believe that a prohibited personnel practice has oceurred, exists, or is to be taken, which
requires corrective action, the Special Counsel may recommaend 1o the agency that such corrective action be taken. 1F
the agency has not taken the recommended corrective action purstand to s U.S.C. 8§ 1206001 1%(B) afier a reasonable
period, the Special Counsel may request the Board to consider the matler.

The Bounrd may then order such corrective action az it deems appropriate after opportunity for comment by the
ageucy conceriied and OPM, Five such actions were filed with the Board this year.

o In Re Taricta The ASC petitioned for corrective action on the facis of her carlier stay petitions, The ASCT and
the agency subsequently setited {he case and an order was entered dismissing the action,

s In e Coffield The ASC petitioned for corrective action on the facts of her earlier stay petitions. The action is
pending before the Board



»  Aciing Speeial Counsel for [Robirmann] v. Depariment of Stale The ASC petitioned for corrective aclion
on the facis of her earlier stay petitions. The action is pending before the Board.

¢ Acting Special Cownsel [Munoz] v. Departmend of the Ay Foree The ASC petitioned for corrective action
on the facts of her earlier stay petitions, The action is pending before the Board.

e Acting Special Counsel v. Small Business Administration The ASC pefitioned for corrective action on the
basis of the facts of the related disciplinary action, Acting Speeial Counsel v, Sullivan, MSPB Docket No,
HQ120600018. The aclion is pending before the Board. A discovery order hiad been issucd,

Disciplinary Actions

Under s US.C. § 1206(g), following @ investigation, if the Special Counsel detcrmines thal a disciplinary
action should bie taken against any emplovee who is not a Presidential appointee, a writlen complaiod is prepared
against the employes, containing that defermination aleng with a statement of supporting Facls and presented to the
Board for action. Any employee against whom™ such a complaint has been presented is cntided fo certain
protections as provided unders U.S.C § 1207 including the right to a heaving on the record. A {inal order of the
Board in such an action may impose a disciplinary penafty against the employee including remwoval, reduction in
grade, debarment from federal employment for a period not to exceed five years, suspeasion, reprintand or the
assessient of a ¢ivil penalty not to exceed s1oco. Four such cases hiave bee [iled by the Special Counsel this year,

+  Acting Special Counsel v, Paul I Sullivan ln thi case, the Aeting Special Counsel alleged that the
recommendations of Paul D Sullivan, Associate Deputy Administrator for Support Services of the Small Business
Administration, thal certaln Districl Direclors be geographically reassigned, eonslituted a prohibited personnel
practice and accordingly, served as the basis for a proposed diseiplinary action. Specifically, the ASC alleged that
prohibited personnel practice had been eononitied because the political affiliation of such Distriet Directors, as well
as other political factors were considercd in making the reconunendation and in kmplementing such policy in
viodation of the prehibition against: discrimination on the basis of political affiliation (5 U.S.C, § 2302(b){ 1 {E))
soliciting or considering information regarding an individual except where that information addresses the work
products, gqualifications, performance, or character of said individual (5 U.S.C. § 2302(b}(2}); granting any
prefercnce or advantage not authorized by law for the purpose of improving or injuring 1he prospects of any persen
for employment (5 U.8.C. § 2302{L)(6)); and taking or failing to take a personuel action where the taking or
failing to take such aetion violates a law, rule or regulation which implements or directly eoncerns a
merit principle(§ 11,8.C. 2302(5L)(113).

A hearing before the Board on the meris of Lhis case was schieduied 1o begin in January of 1981,

» Acling Speclal Counsel v. Smith Tn this case, Respondent Smith proposed the removal of Dennis, an
empioyee of the Deparlment of the Navy, who successfully appealed his removal to the Roard.

The ASC alleges (hat the personnel aclion Smith proposed was in vislation of the prohibitions against reprisal for
the disclosure of ecrtain infornation (5 ULS.C. § 2302(b)(8)); reprisal for the exercise of appeal rights (5 UL5.C.
§ 2302(b)(9)); and taking or failing io take & personne] action where the taking or failing to take suck action
viclates a law, rule or regulation implementing or directly eoncerning a meril prineiple (5 US.C. 8 2302(B)(1 1)),
This action is pending before the Board,

« Acting Spacial Counsel v. Owens in this case, the ASC requested diseiplinary aciion be taken against
Owens, whe acted as an advisor to Smith in the above-referenced case. The action is pending before the Board,

+ Acling Special Counssel v, Farrow This action 15 also related to the Smith case referenced above, In this
instance the ASC alleges that the appraisal condusied of Deanis by Farrow was unfalr and issued in retaliation for the
subject employee’s union activity and disclosures about heaith and safety.

4, Halch Act Cases

Under Chapters 15 and 73 of Title 5 of the United Stales Code, the Special Counsel is aathorized to
investigate political activities by certain Stale and local officers and employees

and political activities of federal employees and employees of the Disivict of Columbia government,
Following such nvestigations, if the Special Counsel deterinines there is a basis for doing so, he or she
may file a egmplaint with the Board to take certain disciplinary actions against the emgsloyee. The Special
Counsel has {iled twe such cases this year.



1. Litigation Activities

Under the provisions of the Act certain decisions of the Board may be appealed 1o the Courts of Appeals, Court
of Claims or the district courts, Additionally, judicial appeal righis are available in pre-Reform Act cases. ~ For
these reasons Htigation represents a substantial pertion of the activities of the Board's Gifice of the General Counsel.
Moreover, since judicial approval of Board decisions is very important this function is cousidered (o be extremely
significanl.-

Because the Board has its own litigation authority # has varying degrees of responsibility in three categories
of cases involving the Board: when Board attorneys represent the Board; GO when they assist the Department of
Justice in its representaiion of the Board; and {iii} menitoring appeals of Board decisions swhere the eayploying
agency, the respondent in the case, is represented by the Departnent of justice,

The cases in the Hrst category during 1980 were Rpbert J. Frazier, ef al v. MSPB and Deparmen! of Justice,
N 80-1067 (DO, Cir, filed January 16, 1980); Robert], Frazier v. MSFB, No, 80-1986 (D€, Cir, fHed August
13, 1880); Jawmes B. Hardgrave v, LS. Department of inieriar, No. 79-2227 (D.C. Cir,, fifed October 15, {973}
Clorisse E, Frishy, et al. v. IR, et al, No. 80-7422 (D.C. Cir,, filed Aprif 18 1980); it MEPR v, Moy Eastwood, No,
862970 (D.D.C., filed November 21, 1980},

In Frazier, ef of, No, 80-1067, supra, {Frazier 1, four Deputy U.S. Marshals sought judicisl review of & Board
decision which dented in parl a request brought by the Special Counsel pursuant to 5 U.5.C 8 1206{cH D{8) seeking
to have the deputies allegedly retaliatory transfers set aside, This appeal chatlenges the Board's imerpretation of
various provisions of the Reformy Act, as well as its fact findings n the case. Fundamental questions were raised
concerning the nature of a corrective action proceeding under LLS.C. § 1206(c) 1B}, inchading the roles of the
Board and the Speeial Counsel, the appropriate burden of persuasion to be borne by the Special Counsel, and the
Bourd's discretion to conduct an evidentiary hearing in considering the Special Cowmnsel's request,
Petitioners also challenge the Board's rulings an the burden of proof with respect to viclations of 3 US.C. §
2302{b3(8), prohibiling reprisals against employees for discloswre of eertain information, and of 5 L/S.C§
2302(5)(9), prohibiting reprisals for exercise of employee appeal rights, The issues presented are questions of first
impression and are signifieant in coustruing the Reform Act, which enacied for the first e the provisions whose
interpretation i af issue.

In the relaied case of Frazier v. MSPB, No. 80-1986, supra, (Frazier {1), the deputy whose transfer was
reseinded by the Board in Frazier I sought judicisl review of the Board's subsequent decision denying his request for
an award of altorney fees in Frazier [ The petition for judicial reviesy, filed August 735, 1986, asks the cow fo set
aside the Board's ruling that 5 U.S.C. § 7701(g) does not authorize the Board (o reguire agency payment of fees in
a seetion (206 corrective action case. Petitioner’s brief was filed December 3, 1980, and Boeard aftorneys
subsequently filed a 33-page brief. The Court has directed the Clerk o schedule Frazier [ and Frazier 11 for oral
arpument on the same day before the same panel,




In MSPB v. Eastweod, supra the Board filed suit lo seek an awthoritative clarification of the statutory
refationship between the Board and its Special Counsel and of the extent of the Board's administrative and fiscal
respoasibility for the Speciat Counsel's activities, The Board also sought preliminary injunctive relief against actions
of the Acling Special Counsel inconsistent with administrative and budgelary directives of ihe Chalrwoman, (he
Board's chief execwtive and administrative officer under 5 ULS.C. § 1203, Earlier atiempls to obtain Congressional
resolution of the problems necasioned by the Reform Act's establishment of an officer within the Board having
specified authorities (o be exercised independent of the Board were unsuccessful, as were efforts to reach an
undersianding with the Acting Special Counsel concerning the Hmits ef her autononty. The Board's independence
from Executive branch control, specifically intended by Congress, made resohution of this dispute by the Pregident
or the Attorncy General inappropriate. A decision in this easc is pending,

In Hardgrave v. LS. Department of the Interior, suprathe Depariment of justice represents the emyploying
agency, the statulory respondent in this appeal of a decision of the Board under 5 U.S.C, § 7701,
Hardgrave v. Departmen: of ihe Interior, No. OM-86-0752-8, Deccmber 27, 1979, However, because ihe
petition for review raised important questions concerning the Board's isterpretation of Chapters 43 and 75 of Title 5
(announced in Wells v. Harrls, No. RR-80-3, December 17,1972, and applied in Hardgrave's appeal) the Board
chose fo cxercise its [itigating aulhority under 53 U.S.C § 1205(h} to appear in the case. The Board's Mation lo
Intervene, filed on June 3, 1980 was granted by the Cowrt on June 7, 1980. Petitioner's brief was filed hme 20,
19882, and respondent's briefl, on October /¢ 1930, On November 19, 1930, Board aflorneys filed a Statement in
Licu of Brief for Intervenor, which adopied and cxpanded respondent's argument on fhe statutory interprelation
questions presented.

D1 Frisby, et. al. v. MSPR, supra, the tiree peiitioners asked the Conrt to review a Board order denying
petiticirers’ request for reconsideration of its orders remanding their cases 1o the appropriate {ield offices for
reconsideration in light of Wells v. Horris, supra. Board attorneys filed a Motion to Suspend Proceedings in the
case on May 28, 198G, because (he order appealed was not a final appealable order judicially reviewable under 5
U.8.C. § 770Ma){17. A reply to petitioner's response in apposition (o the motion was filed June 20, 1980, The
Court granted the Board's motion on July 7,1980.

Cases in which administrative proceedings were pending or subject to judicial review on lanuary [1, 1979,
the elfective daic of the Civil Service Reform Act, are poverned by the law in effect prior to the Act, under its
Savings Clause, 5 U.S.C.§ 178/ note. When the Board or ils members are parties o such cases, the
Department of justice or the Uniled States Attorney has represented the Board, In several of these eases,
however, Board atforneys have assisted the Deparintent or the United States aitorney by preparing all or parts of
writfcn submissions for the Court or by reviewing drafis of briefs and memoranda, Thus, in Glever v Prokop, ef al.,
No. 80-731 {D.5,C,, filed April 18, 1980}, OGC drafted the Auswer to the Complaint, {Subsequently, in early 1981,
OGC prepared an 1 l-page Memorandum in Support of Defendant’s Cross Motion for Summary judgment
urging the Court to alfinm the Board's decision fo suspend the plaintilf, an Administrative Law judge, for
assavltive behavior toward a fellow employee.) In Ofiver v MSPE No. 80-1918 (D.D.C,, filed August £, (880},
Board attorneys prepared several sections of the Board's 3 T-page Memorandum of Points and Authorities in Support
of Motion to Dismiss or in the Alternative for Summary judgment, which was filed November 24,1980, The
complaint secks a declaratory judgment snd $6 million in damages against the Bosrd members for ailegedly
denying the plaintifl due process in his appeal out of partisan political and racially discriminatory motives. Board
attorneys have also reviewed bricls filed in Chacadio v. Prokap, et af, No. 80-1053 (D.D.C,, filed April 25, 1980) and
in Alen v. Henffen, No. 80-1418 (12.D.C,, filed June 9, 1980).

Additionally, Board atiorneys monitor ofher suits seeking review of Board decisions i which the litigation is
handled by the Department of justice either because the case is governcd by pre-Reform Act law or because under
eurrent faw the employing agency is the respondent, Board attorneys monitored 343 such cases during 1988, This
maonitoring permits the Board attorneys to delermine whether the case raised issues of such significance to ifs
performance of its functions that intervention by the Board is warranted, Board aftorneys also may advise the
litigaing altorneys on difficelt questions of ¢ivil service law or on Issues of first impression under the Reform Act.
For gxample, in a number of cases the Board's interpretation of the Reform Act's savings clause has been at issue
with respect to whether the Court of Appeals or the District Court has jurisdiction. In 1979, Board aftorneys
prepared a model memorandwn on ihis issue for use by Justice Departimient atlomeys, The Board's inlerpretation has
now been adopted by ail ol the cirouit courts.



I1. SPECLIAL STUDIES

The Merit Systems Profection Board shall:
... conduet special studics relating to the civil service and {o other inerit systems in the Executive Branch and
report to the President and {o the Congress as ro whether the publie iwerest In o oivil service free ofprohibiled
persounel practices is being adequately protected,

I conducling its statutorily mandated studies, the Board uses a variety of technigues including survey sampling
miethods, agency specilic case studies, and traditional investigative techniques. 11 7980, on bebalf of the Board, the
Office of Merit Systems Review and Studies (MSRS), initiated several studics wilizing some of these (cehniques.

AL Studdy on Sexunl Harassnzent

In its Congressionally mandated study to determine the extent, if any, of sexuai harassment in the federal
waork [oroe, the Board mailed 2,000 scientifically designed questionnaires (o a random sample of the federal
waork force. To ensure confidentiality, the questionnaires were mailed to participanis' home addresses where, i
was fel, they would have more privacy in completing the questionnaire.

The guestionnaire asked the participants to judge for themseives those activities that ihiey considered fo be
sexual harassment, The activities Hsted ranged from sexual teasing and Jokes, through pressure for sexual
favors §o actual or attempied rape or sexual assault, A

majority of respondents indicated that they thought al} of the activities were sexual harassment whether
they were done by a supervisor or by a coworker,

With these cansiderations, the questionnaire further asked participants if they had been
victims of any of the sexual harassments listed. The results indicated that «z% of the women in the federal
work force had indeed been victims of some form of sexual harassment during the hwvo -year period covered by
the questionnaire, Also, some 7325 of the men in the federal work force had been victims of sexual harassment, or
a total ofisyoe0 peesons.

The rate of return of the questionuaires was £3%3, a rate far higher than necessary 1o assire statistical reliability.




Sexual Harassment
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These preliminary resulls, along with oihiers, were reported to ihe Suliconmunittes on Investigations of the
Comumniltee on Post Offiee and Civil Service of the LS. House of Representatives in hearings heid on
Septensber?s, 1920,

After Ruirther analysis of the findings, a final report of the study will be issued in earfy 1981,

B. Other Studies

Iy order to utilize its resources, in this vear the Board has soughi a method for developing indieators of passible
merit systems abuse using a much smaller sample of the federal work foree. Gne approach has been to establish
scientifically selected, term-appoinied, veluntary panels of federal employees, The panels, queried on a regular
Lasis on important issues, witl actively involve represestatives frony 2l the federal work force in special study
activities. The panels give the Board ihe tools with which to address many subjects goickly and al relatively tiftle
expense.

In late 1980, two such surveys were inifiated. These studies contacted a random sample of federal empioyees
in an aftempt to assess the extent to which merlt principles of excellence and Fair play are belng applicd in their
work situations, In focusing on mentbers of the Sepior Executive Service {S8ES) and midlevel employees in
General Schedule Gradesta through 15, these studies include both those employees working under newly-
established merit pay systems and those whe are nol. As agencies’ merit pay systems become operational over
the next vear, the studies are expected to provide useful insights as to the impact of these systems on merit
principles. In addition, ihe survey questionnaires were designed to give MSRS an opportunity to develop
immediate and specific information on how major provisions of the Civil Scrvice Reform Act are being carried
out.



In another magor sludy, the Board mailed over 13,503 guestionnaires to arandom sample of employees
ofts major federal departments and agencies, This survey sought o determine the depree to which
federal employees are aware of instances of governmental inefficicney, frand, or mismanagement and
what, if anything, they have done with that information. The study was alse an allempt to determine
how mware federal employces are of the channels established within and outside of their own agencies
to receive mformation concerning illegal or wastelfu! activilies. Finally, the survey soughl to
determine the degree of confidence that federal esuployees have in the whistleblower protections (hat
are avatlable fo them under the Civil Service Reform Act,

The resuits of these sindies will be reporied to the President and the Cougress once the responses are
tabulated and the data analyzed.

Siilt other analyses are evolving from fhe study of data bases available thronghow the federal government
which may provide useful inpuls concerning the slatus of civil service and other merit syslems. Using this data,
the Board then undertakes studies to analyze (be merit performance of the agencies. Tlds information is then
used to compare that agency’s performance with other agencies and to look at changes in the agency's
performance over time,

Another study undertaken by MSRS on a periodic basis is the analysis of the Board's appcal decisions
rendered at the field office level, This report is useful to the Board in determining the major poliey implications
involved in its decisions and actions

L SIGNIFICANT ACTIONS OF THE OFFICE OF PERSOMNNEL MANAGEMENT

The Merit Systerms Protection Board shall:

... teview the significant actions of the Office of Personne! Management, including an analysis of whether the
actions of the Office of Personnel Management are in accord willy merif systein principles and free from prohibiled
personnel praciices,

In addition to the siatutory directive to conduct general studies of the health of the merit systems, the Board
is also directed to study the significant activities of OPM and report fo (he President and Congress on them,

As a first step ins this process, the Board staff developed au exhaustive legislative history of the pertinent
sections of the Act, and an analysis of a number of refevant lepal issues, On the basis of these analyses a fong-
range program plan and organizational proposal wese developed and approved by (he Board and substantial
progress has been made in the last quarier of the year foward the preparation of the GPM significani action report.



A review has also been made of OPM documents, Congressional hearings, reports issued by ather oversight
agencies, and prelimivary findings of the Board's speeial studies teams. Oun the basis of this review and analysis,
critical issues for thesso OPM sipnificant action repori have been identified. A concept paper has been prepared,
establishing the themes and issues to be addressed in the report.

Using the concept paper as a guide, Board staff has developed a set of strategies to gather ad analyze
information relevani to these issues. In general, thesc strategies include the following mformalion gathering
techniques:

»  Briefings for Board staff by OPM staff.

s Wriften responses by OPM io a follow-up set of detailed writicn questions.

+  Survey by questionnaire of senior personnel officials in the agencies, both in the field and in Washingion.
s Personal interviews of selected persoanel officers in g range of agencies.

+  Discussions with informed and interested groups.

At the wriling of this report, the OPM briefings have been conducted and loilow-up questions have been
delivered to GPM for Turther response, The survey gquestionnaire has been designed and is in final stages of
pre«testing. A gaide for the interviews with personnel officers, and lor the discussions veith third party groups
has been prepared, and those sgssions are belug scheduled.

Information gathered by these techniques will be analyzed by the staff, within the framework ol its report
concept paper. A {inal report will then be prepared, svhich the Board expects (o send to the Congress and the
President by Juney, 1911,

1Y, REVIEVWY OF THE REGULATIONS OF THE OFFICE OF PERSONNEL MANAGEMENT

The Moerit Systenis Protection Board shall;

o review he rudes and regulations of the OfTice of Personnel Management,

Undcr fthe provisions of the Aet, the Board is eharged with the duly of reviewlng the ruies and regulaiions of the
OPM. This review is condueicd to determine whether the regulation on its face or as implemented by any agency
weuld require an employee fo commit a grohibiled personued practice, 1f the Board finds that the regutation or its
implementation is invalid then & may require any agency fo cease compliance with the regulation and 1o correct
amy invatid implemgntation.




Initiation of the review procedore by (he Board may be triggered in one of three ways: on the Board's own
niotion; at the discretionary granting of a request for review submiited by an interested person; and upon the
tiling of a writien complaint by the Special Counsel requesting the review.

In the end of j979, the Board issued ifs Nirst determinadion in such a case, Wells, et al. v. Harrls et ot I that
instance the Board held that the interim regulations of OPM permitting an agescy to remove an employee for
unacceplable performance prior to establishing a full performance appraisal system required the commission of a
prohibited persommel practice, Thesefore the regulation was held to be invalid on its face. Additionally, the Board
invalidaied the implementation of the regulation by the Social Securily Administration and reversed any actions
that Lad resulied fron its implementation,

i order lo further carry out its duiies under this mandate, the Board identified and suecessfully aceomplished
two goals in this area, The first of these tasks was to establish a regulatory framework for the processing of
regwlation review cases. The second yvas to iniliate several regulation reviews.

A Establishing the Regulatory Framework

Certain aspeets of OPM regulation review cases are very different in nature from the other adjudications
condacted by the Board, For that reason the Board delermined if was

necessary to ssiablish a separnie regudalory framework for these actions, Accordingly, regulations providing
tor the adjudication of these cases were prepared by Board staff during /986 Publication of these regulations for
immediate ¢ffect will be made in early January of /987 Because the regulations have interim effect the Board, the
ageucies and the public will immediately have guidelines under which to operate, However, the Board will also
be accepting comments on the regulations with the intent of later publishing final regulations on this subject.
This way, there will be no delay in the adjudication of repulation review cases while at the sane time there will
be an opporlunity provided for public input into the process. The regulalions set forth imporfant information in
several areas including the:

+  Method, place and time for filing a request for regulation review;
+  Reguired contents of such 2 request and response fo {he request;
»  Procedure for the Board's acling upon the request; and

»  Content of the Board's order and the method for enforcement,

Additionally, the regulations provide that, where appropriate, the Board's more extensive adjudicatory
regulations (as set forth atS CFR Part 1201} may be applhied. By permitting the application of these regulations,
the Board introduces other concepts into the regulation review process such as discovery, subpenas, atlorieys
fees, etc,

The ufiifzation of this framework is expected to facilitate and expedite the processing of these cases

B. Regulatiou Review
£. On the Board's own motion

. SCFRA32. 201 (e)and SCFR7I2.402(a) 2/ This Tirst referenced regudation Hmits the coverage of S US.C. S
43013, relating to actions based on unacceptable performance. The second referenced regulation extends the
coverage of adverse actions under 5 U.S.C, 8 75132 to actions taken on the basis of both perfonhance and
misconduct, The issues raised in this regultion review are swhether these regulations: (/7 deny federal emplovees
substantial rights provided by Chapterd3 of the Act; (2) require the comumission of a prohibited personnel
praclice with respect to emplovees against whom a reduction in grade or a removal is taken for performance and
non-performance related reasons; or /3 deny federal employees an opportunity 1o demonstrate improved
performance before they can bereduced in grade or removed,

s (I Re reduction in grade or removals for pesformance and noseperformance related issues, Docket No,
HQIzRs8i 10011}

s SCFR 734206 and 3 CFR 101 735-208 This first referenced regulation restricts federal employees from



using lederal information in furtherance of a private interest. The second referenced regulation restricls OPM
employees from making public disagreements with or criticisms of officials, policies or practices of OPM or other
federal agencies in areas relating to OPM's functions. The issues lo be addressed in this review are whelher these
regulations: M prohibit disclosure of information in areas whieh are protected under 5 U.S.C. S 2302(b)(8); (2)
violate the "whistleblower" protections of the Civil Service Reform Act which restrict disclosure of information
only in certain inslances; or (3) require the commission of a prohibited personnel praetice wilh respect-to
employees who disclose information which they reasonably believe evidences a violation of law, mismanagement,
waste of funds, abuse of authorily or a danger to public health or safety. (In Re discloswre of information, Docket
No. HQ 120581100 10}

. 335 Federal Personnel! Manual, Chapter S1-5010) This provision permits agencies 1o except from their
competitive merit plans,. promotions which resull from an employee’s posilion being reclassified at a higher grade
because of an increase in duties. The issties to be addressed in this review are whether this rule: (1) permits the
non-competitive promotion of an employee whose position is upgraded as a result of an increase in duties; (2)
permits the granting of prohibited special preferences or advantages in violation of 5 U.S.C. § 2302(b)(6); or
discrimination in violation of 5 U.S.C. § 2302(b)(1); or (3) permits the evasion of the Chapter 43 requirement
that promotion determinations be based, in part, upon performanee appraisals in violation of 5 U.8.C, §
2302(b)(1).

2. Review granted on basis of request by interested party

. 5 CFR 752401(cX9) This regulation exeludes the furlough of seasonal, part-lime and intermittent
employees from adverse action procedural requirements, The issues 10 be addressed in this review are whether;
(1) the regulation impermissibly resfricts, on ils face or as implemented, the statutory procedures found at 5
U.S.C. § 7511-7514 (Subchapter 11) wilh regard Lo the specifie personnet actions at issue or with regard to the
class of employees involved; or (2) Subchapter 11 implements or direetly eoneerns the merit prineiples eonlained
in 5 U.S.C. §§ 2302(b)(2), (6) and {8)(A) so that their violation constitutes a prohibited personnel practice under 5
U.8.C. § 2302(b)(ii).

. (National Treasiny Employees Union v. Jnle M. Sugarinan, Acting Director, Office of Personnel Management,
Docket IQNo. 120500006}

. Federal Personnel Manual Supplemeni33s- 1, Subchapter 56 This rule, as implemented by the Cusloms
Service, has restricled the availability to employees and others of crediting plans used by promotion and selection
panels to rate and rank candidates for employment and promotion. The issnes to be addressed in this review are
whether:(1) the Customs Service arbitrarily refused access to such plans; or (2) in the event thal il has, does the
arbitrary refusal of access to crediling plans constitute a violation of section 2302(b). (National Treaswry
Ewployees Union v. Jule M. Sugarman, Acting Director, Officecf Personnel Management, et al. Dacket No. 11Q
120500003)

3. Denials of requests for review filed by interested parties

« 5 CFR771.204 This regulalion permils ageneies to exclude bargaining unit employees from the
coverage of agency prievance systems,

(Petition of Robert M. Tobias, el al. dated Feb. 7, 1980)

s 5 CHR752,401(c)(2) This recgulation excludes actions whieh entitle employees Lo grade retention under
Part 536 from adverse action procedural requirements.

(Petition of Robert M. Tobias, et al.,dated Feb. 7, 1980 and Federal Personnel Manual Supplemeni33 5-1,
Subchaprer 56)



Thiz rule instructs agency personnel WU DARiRlain propet secusity and contral over examinntion materials used (o
cvaluale crmptoyees for pronotion and inlernal placoment. (Pvtifion of Vincent L Qonvery, dated Fab, 7./9856) The
Board will not review this rule on i3 face. A5 holed above, however, i will review the implementation of this suie
By the Cusiems Service.

4. Requests for review by the Special Counsel.
The Special Counsel filed no reguests for regudation coviewy in calendar year F984,

CONCLUSION

The Tust year of the Board's eperations wos cxclting beeause of the nowness of Ui agoncy and the sipaificant
ehallenpes which accompanied iz Qedgling status. Nonetheless, i it initlal yeor the Beord was able o
estabiish a fiom foundation for growih,

i ssa0 the second year of il existenee, the Board has enjoyed the productivity resalting frem its matusation,
Sysiens which were previously implemented were expanded and improved. New systems were Introdoced. The
acceoiplishment of both tasks was facilitated ond enhanced by stafl who are naw experienced

and knowledgeadle in the duties of the Beard. The mrediclion of st year thail this year would be
characierized by growih and buitding has colne troe. Moreover, if has come rie 1 5 manpner beneficii (o
those intended to reap the benclits of civil service reform,

During 123 the Board expects hat i will contivue to fsee riew sad different chatlenges. However, il is atso the
sincere hope of the Board that ity accomplishiments over the Jast bwo years have been sueh as to crealo o
framework where it can congduel “bosiness 35 usuat” and that the mearing of tus ter will be the successiyl,
eflective, and efficient fulfiitment of the Board’s statutory duties,
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REVIEW RECEIVED




CASES TO ADJUDICATE
1979/1980*
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*Breauss the ofective date of the Civif Service Reform Act was dannary 11, 1979, there were no pending
Reforn Act cases al Lhe beginning of 1970 The figures fy 1980 reflect canes filad af the ond ol 1979
which were adjudicated in 1980,

LLH, GOVEBRNMENT PRINTING OFRIQE 1081 & Jad-17]



U.S. Merit Systems Protection Board
1717 H Street, N.W.
Washington, D.C. 20419



	Table of Contents
	Summary

	Introduction
	The Board
	Fulfillment of the Board's Statutory Duties
	I Ajudications 
	II Special Studies
	III Significant Actions of the OPM

	IV Review of the Regulaitons of the OPM



