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Summary 

In its second year of operation the Board has devoted i1sdfto expanding and perfeclfng its systems already in 
place and implementing new systems which are necessary to carrying out its four major statutory duties. These 
duties include: adjudicating cases wIthin its jurisdiction; conducting studies of the merit systems; analyzing and 
reporting on the significant activities of the Office of Personnel Management (OPM); fllld reviewing Ihe validity 
of regulations ofOPM on their face and as implemented by the agencies. 

In 19!iolhe Board adjudicated severallhousand cases) processing lhe vast majority ofjhem withinilo days. In 
doing so, it issued a Humber of significant decisions which carefully cons1rued the provisions of ihe Civil 
Service Reform Act, These deeisions addressed such important issues as: the basis tor awarding attorney fees and 
Ihe method by which those fees will be computed; the standards of review ihe Board will impose in eonsidedng 
whether to grant a request for a stay filed by the Special Counsel; and the burden of proof imposed upon an 
agency in demonstrating that it has properly invoked RIF procedures or that the transfer of an employee is based 
on legitimate managemenl considerations. 

In order to f.,dHtate information retrieval regarding its adjudications, the Board has expended considernblc 
Hme til cstablishing a computerized ease tracking system, The system, located in the Board's headquarters as 
well as its elevcn field ofilccs enables the Board to ilrunedtately locate (lnd identify the status of any case filed 
with it 

The Board has also taken steps to provide easy access to its opinions by publishing jls major decisions in 
hardback form. The first Iwo volumes afthe Bmll'd's decisions were just recently issued and others will soon be 
following. IV1orcover, a system for identifying i-Illd localing opinions relevant to the issue being researched has 
also been developed. It is hoped that by facilitating access (0 precedential Board decisions, agencies and appellants 
alike will better be able to prediet and determine the appropriateness of their actions. 

Pursuant lo its statutory mandate 10 review the merit systems) the Bomd has also conducted a number of 
studies. One mfljor study 011 sexual harassment was the first of its kind within the federal work place. Other 
studies 011 different subjects have emanated from a panel survcy system. An analysis orfhe significant activities 
of the Office ofPersolll1cl ~vIallagemeut has been initiated and a report is expected latcr this year. 

FinaHy, the Board has undcriakcn several ml1jor efforts to implement its statutory mandate to review Ihe 
regulations ofthc Office ofPersollncl Management onlheir face and as implemented to detennjne whether they 
require Ille commission ofa prohibited personnel practice. Several regulation reviews have been iniHated. 
Additional1y, the Board has established a regulatory framework for conducting such inquiries. 



Introduction 

The Merit Systems Protection Board was crcnted pursuant (0 He-organization Plnll NO.2 of 1~7f!allrl {he Civil 
Service Reform Act of 197B (lithe Act"), A quasi-judicial agency, the Board is comprised of a biparlisan three 
member l-HlHCJ and charged with the duty ofactiug as the "watchdog" of the federal merit systems. Thjs numdnte 
is implemented by Ihe Board through rhe fulfUhnent of its statu lory duties under the Act including: 

• Adjudicating employee appeals and actions brought by 1he Special COllllsel jn a fair and imparlial manner; 

• Conducting special studies of the merit syslems to determine whelher they are free fronl prohibited personnel 
practices; 

• Analyzing and reporting on the significant activities at OPM; and 

• Reviewing Ihe regulations issued by OPM\ to determine whether they require the commission of 
prohibited personnel practices. on their face or as implemented by an agency. 

Because the Bonrd has such broad powers in reviewing the personnel practices ofOPM and of (he I1lllHCroUS 

government agencies wilhill its jurisdiction, Congress took extra cautfonary measures to assure thai the Board 
would have that degree of independence necessary to properly exercise its fmthority. These protections include: 



• Guaranteeing (be independence of the Board members by providing for nonrenewable terms 
and pennjtting removal only under extmOl'diruuy circtunstances; 
• Providing the Board ,yith Hbypass ll aUlhority by permItting it to nmke simultaneous 
submissi~)Ils of budgets and legislative proposals to Congress and the President, thus eliminaling the 
need for prior appro~al by tbe Office of Management and'Bndget (OMB); 
• Perm.itting the Board to aplJoint'personnel es~entially free of npproval by the Executive 
branch; and 
• Representing itself ill the federal comis except before the Supreme Court, 

In the Board's first year of operatiQIlS~ Ulnrgely focused upon the completion of three major tasks:(l) 
developing its organizational s1meture; (2) obtaining those resources necessary for ils operations; ando} 
establishing a reguJatol)1 framework for adjudications and eliminating a large backlog of cases. As disclissed 
in the Board's First Annual Report, these goals were for the most parl achieved: 

• Under the direction of the Managing Direetor a number of operating oftices were established 
to carry out the Board's statuiOlY duties and to enable it to implement fimctions necessalY to the 
operation of allY government agency; 

• Funding which was essential to thc successful underlaking of the duties of the Board was 
obtained, including the necessul)' monks for incrcusing: the number of staff to obtain needed expertise, 
and those funds required to meet the costs directly imposed by the provisions oftlle Act which required 
the availability ofa hearing and provision ora transcript in evel)' appeal; 

• A regulatory frumework for adjudicating: cases filed under the Act was quickly put into place 
and the processing of these new eases immediately commenced, In addition! the sizeable backlog of 
cases ,,,hich the Board inherited from the Civil Service Commission was virtually eliminated. 

III it First Amllla\ Report thc Board predicted that: 

Having achieved Ihe primary objective of laying a firm foundation for future growth, we expect this 
upeoming year to be OIle of building upon thal base. 1n that respect we look forward to aHother year of 
flchievement, IJerhaps of a diffcrent sort, but dearly designed to further the ultimate goal of full 
implementation of civil service reform. 



In Ihis second year of operations the Board has seen its predktioll become a reality in two respects. First) 
the Board has expanded and further perfected the systems which were pul into place in its initial year. 
Second~ it has established and put into fuJi operation new systems which had 1I0t been implemented Inst year, 
in large par! due 10 delay in authorization for necessary funding and staffing. Accordingly as predicted, Ihis hns 
been a year of major growth for the Board as more completely discussed in this Report. 



The Board 

APPOINTMENT OF THE BOARD 

The three members of the Board are 
appointed by the President with the advice and 
consent of the Senate. In order to assure the 
independence of the Board, the designation of 
any member as the Chair must be approved by 
the Senate; members serve a seven year term 
and may not be reappointed; and members may 
be removed only under the higher than 
ordinary standard of inefficiency, neglect of 
duty or malfeasance in office. 

MEMBERS OF THE BOARD-1980 

RUTH T. PROKOP (Chairwoman) Chairwoman 
Prokop was appointed to head the new Board by 
President Jimmy Carter, and was sworn into 
office on January 15,1979, just days after the 
Civil Service Reform Act went into effect. Since 
early 1977, Prokop had served as the General 
Counsel of the Department of Housing and 
Urban Development. Before accepting that 
post, she was the Senior Counsel to the General 
Telephone & Electronics Corporation and 
previously was a partner in a Washington law 
firm. Prokop's government service had 
commenced as a member of the staff of then 
Vice President Lyndon Johnson. Additionally, 
s.he served as Legislative Counsel for President 
Kennedy's Commission on the Status of 
Women and later for President Johnson's 
Committee on Consumer Interests. From 1966 
to 1969, she was Special Assistant to the Under 
Secretary of the Department of Housing and 
Urban Development. 
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ERSA H. POSTON (Vice-Chair) Ersa H. Poston 
was sworn in as Vice-Chair of the Board on 
January 2,1979. Poston had been a 
Commissioner of the United States Civil 
Service Commission since 1977 and became a 
member of the Board pursuant to the 
provisions of Reorganization Plan No.2 which 
designated the Board as the successor 
organization to the Civil Service Commission. 
Prior to becoming a member of the Civil Service 
Commission, Poston had served as a member of 
Governor Nelson A. Rockefeller's Cabinet, as 
President and Member of the New York State 
Civil Service Commission. During this time she 
was also Chairperson of the President's 
Advisory Council on Intergovernmental 
Personnel Policy established under the 
Intergovernmental Personnel Act. Prior to 
accepting this position, she was Director of the 
New York State Office of Economic 
Opportunity and Confidential Assistant to 
Governor Rockefeller. In addition to serving as 
the Vice-Chair of the Board, Poston, a former 
U.S. Delegate, 31st Session of the United 
Nations General Assembly, is the current U.S. 
Member of the International Civil Service 
Commission. She has also been the Vice­
Presiding Officer of the National Commission 
on the Observance of International Women's 
Year and was a Member of the Panama Canal 
Zone Company of Trustees. 

RONALD P. WERTHEIM (Member) Wertheim 
was sworn in as the third member of the new 
Board on October 5,1979. For ten years prior to 
that, he was in private law practice with the 
Washington, D.C. firm of Ginsberg, Feldman, 
and Bress. During that period, he also served as 
advisor to the Secretary of Defense for the Law 
of the Sea Negotiations and Alternate U.S. 
Representative to the United Nations 
Conference on the Law of the Sea. From 1966 
to 1968, Wertheim served as Peace Corps 
Director in Northeast Brazil and was the 
Deputy General Counsel of the Peace Corps 
from 1964 to 1966. Before joining the Peace 
Corps, he was an Associate Professor of Law at 
the University of Virginia and prior to accepting 
that position, served as Assistant Public 
Defender in Philadelphia from 1959 to 1961 and 
was a trial attorney in that city from 1957 to 
1959. 
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ORGANIZA nON Of THE BOARD 

The Board is comprised of a number of 
operating offices which carry out the duties of 
the organization. While the three-member 
Board has responsibility for implementing its 
statutory functions, the Chairwoman, as chief 
executive officer, is vested with responsibility 
for its overall operations. 

Authority for the day-to-day management of 
the Board, both in headquarters and its eleven 
field offices, * is delegated to the Managing 
Director by the Chairwoman. The Deputy 
Managing Director has overall responsibility 
for the operation of the field offices and reviews 
the initial decisions of those offices, 
recommending that the Board reopen cases or 
take other appropriate action as necessary. 

'The Board's field offices are located in New York City, 
Boston, Philadelphia, Atlanta, Dallas, Chicago, St. Louis, 
Denver, Seattle, San Francisco and the Washington, D.C. 
area. 
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The Office of the Generai Counsel provides legal couusel to the Board and oftlces of the Board, and 
represents it in all comt actions except the Supreme Court. It also partieipates in the review ofOPM 
regulations. 

The Omce oflhe Legislative Counsel responds to Congressional inquiries) drafts testimony, provides 
information about the Board to the public and eomments on proposed legislation and regulations, 

The Office of Ihe Administrative Law judges adjudicates difficult audlor sensitive cases, Additionally, that 
oftice has responsibility for ruling on cel1ain discovery motions filed in the Board's field offices as well as 
requests for subpcnCls. 

The Office ofMedt Systcrns Review and Studies rmalyzes and studies the "health" of the merit systems for the 
purpose of issuing reports required by the Act; participates in the review of OPM regulations; and has the 
lead role in reviewing the significant activities ofOP~t 

The Office of Appeals prepares draft opinions and orders for Ihe Board base-d upon its analysis of bollt 
pctiUons for review from initial decisions rendered in the Held, rllld the records of cases reopened by the Board 
on its own motion. 

The Office of the Secretary serves as the custodian of all the Board's records and is responsible for tnicking Ihe 
progress of its cases. Additionally. this office responds to inquiries for slnhls of cases and requests made under Ihe 
Freedom of Jnformation and the Privacy Acts. 

The Office of Administration is responsible for handling procurements, personnel and budgeiary needs ofille 

Bom'd. 

The Office of the Special Counsel has independent investigat01Y and proseclltorial duties and is responsible 
for bringing certain actions before the Board, ThIS office has seVen field offices in addition (0 ils 'Vashing'on 
headquarters. 



Fu ltlI lment of the Boards StatutOlY Duties 

I. ADJUDICATIONS 

The MerIt Systems Protection Board shall: 

.,. heM, adjudicate or provide for {he hearing or adjudication of nlJ owtters within its jllrisdiclion, 

The Board mllst provide for the adjudication of eases under its two types of juris~iction: appeJlate and 
original, '" The Board has appellate jurisdiclion over cases where Ihere lms been prevlous agency action and 
appeals rights are provided by statute Of OPM regulation, The Board has origInal jurisdiction over cases where 
no formal agency action has been taken, 

"Under its uppdlale jurisdiction lhe Board llIay heur caws invuJving:{l) removal Of fcdu(:!ion in grade M cOlnpetilin' or preference 
eligible eUlp!oycCS;\l) denial of withln,gmde step increases; (3) cenai!} aCliom re;rrt1ng to the Senior Execu!lve Ser"ke;(,'i aclions otllerwisc 
appealable 10 the Goard where allegation!> of discfiminaliDn are oflercd as an affmna!ive defense ("mixed Ci\Ses"); (5) delenllinations relating 10' 
disability retirement, and ammllies; (6) adions Involving reirulalcment ofpreferem'e digihks and {7)tllose aclions for whiehjuri.ldictioll is 
pmperty granted by OPM. Under lis originaljunsdictiO'u lhe Board entertains: (1) Actions brought by the Special Counsel:! (2) requests tlle informal 
l1caring ill cases of persons renlo'·:ed from the SES; (3) employee disClplinary action» under the Federal Em;:>loyees F1l"xible and Compressed 
Work Sc.:hed:lle Ad; and (4) actions against administrntive law judge:;. 



Adjudication of CflseS j particularly appeals cases, is by far Ihe most timcwconsluning activity ofthe Board ilnd 
consequently utlllzes the grea1est proportion of its resources. Of tile cases before the Board in 1980, Ilppeais 
cases represented by far the Hl<tiorlty of the Board's adjudications, with original jurisdiction cases comprising 
less than otle~half of 1 % of its adjudicatory activities. Translated into real tlgures\ the number of eases received by 
the Board under its appellate jurisdiction was 633(}, white the number of original jurisdiction cases was 3(},Ih e 
majority of which were filed by (he Office o[Special COllllsel. 

Moreover! it should be noted that the (IUaIHy of its adjudicaliol1s continues '0 be a high priority of the Board. 
This focus of attention has been and continues to be based 011 the clear intcnt of Congress as expressed in the Act 
and its legislative history that the Board upgrade the decisions of the foriller Civil Service Commission, 
expedite the processing of its cases, and eon~tuct its proceedings 011 a more judicial basis. 

A. A ppe-als Cases 

In its first year of operations (he Board took mallY steps to improve the processing of its appeals cases. Included 

<lmong these were: 

• Issuing regulations which dearly set forth the obligations and rights of ali parties. Among other 
things the regu!otlol1s introduced the use of an appeals form to simplifY the process for the employee; 
imposed a deadline on the agencies HiOf doys to respond to all appeal; and implemented the new legal concepts 
embodied in the Act inclUding the use of sub pen as, discovery and application of the new burden of proof 
standards; 

• Establishing a 120-day Hme limit for the processing of an appeal beginning at the time the appeal is file-d 
and ending when an initjnl decision is rendered by the presiding offici~J in the Bomd's neld office; 

• Requiring that all presiding offici a's nrc attorneys; 

• Providing tmining programs to increase the quality oflhe decision making by presiding of1lcials; and 

• Increasing Board review and reopening of eases decided in the field offices for the purpose of correeting crrol's 
and issuing precedcntial decisions interpreting and appJying Ihe provisions ofl11e Aet. 

In no single area of operations has the Board's effort to improve and perfect its systems been more 
extensive Ihun in the processing of cases under its appetiate jurisdiction. Because oftlle great 
imporlance ofthjs Jl.ll1JtI~faceled endeavor, the activities onlle Board in this area are described in detail 
in the following sections. 

1. Major Decisions of the Board 

One of the major uudertakings of Ihe Boord itself has becn to take an active role in (he issuance of leading 
decisions in appeals cases. It is the tlrm policy ofihe Board that one of tile most important services it can provide 
to agencies! employees and its own presiding officials, is the issuance of preceden1ial opinions applying and 
interpreting the provisions of Ihe Act. It is only through tlus method, through (he activism of (he Board, Ihat all 
parties will be provided with that guidance necessary to direct their aclivities. To this end, the Board has issued a 
number of decisions this year which havc- purposefully addressed subjects of major imporlance. These decisions 
are briefly summarized below. ,Pauline J. Brink v. Veterans Administration (NY83 I Lo9009-12151S0} In (his case, 
appellnnt's removal from her position was reversed by the Board's field oIJice; based on n finding that the agency 
should luwe known that her conduct may have been caused by mental illness. The Board vacated the ini1ial 
decision and remanded the case for furl her findings aftcr setting forth the proper perimeters for an inquiry into 
Ihis issue. It held that all decisions raising the issues of whether an employee should be ordered to take a 
psychiatric fitness for duty examination and whether the agency has a duty to accommodate au employee's 
handicap, must be analyzed in light of\vhat a reasonable person should have known to be the case at [he time the 
removal action was contemplated. The Board also set forth criteria to be considered in undcrtaking such all 
evaluation. 



• Marion AI/ttl/I'. Postal Service (2 fvlSPB 582) In titis case, the Board .set forth guidance as to when 
an award of attorney rees is warranted in the interest orjusticc" as provided by the Act In doing so, 
the Board noted that the five examples which are set forlh in the legislative history of the Act Are 
circumstances which reflect such instances: where the agency engaged in a prohibited personnel 
practice; where the action was "clearly without meritH or '!wholly unfounded"; where the agency acted in 
bad faith; where there was "gross procedural crrorH

; or where the agency "knew or should have known 
that it would not prevail on the merits," Additionally, the Board conc-ludcd that while these examples 
reflect a Congressional expectation that the Board's discretion will normaUy be exercised where stich 
circumstances exist, it is Hot Hmited to these instances in granting fees. Ra1her, the Board found lhat 
eircumstances comparable to those found by the federal courts to warrant un award or fees under the 
"bad [.;1i1h ll exception for such awards in federal litigation may also justify the granting of an award by 
Ihe Board. 

u.s. 
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• Willion Trowell v, U0~ Postal Sel'Vice(NY075209016~ 7/29/80) In this case. Ihe Bomd upheld a 
presiding ofiicial's determination that attorney fees were warranted in (he interest of justice because 
1he agency knew or should have known that it would 110t prevail on the merits. In this particular 
instance Ihe Board concluded that this standard had been met because the ,agency presenled its case so 
negligently that the aClion could not possibly have been sustained. The Board also found that the 
agency's failure to present any evidence in support of its charges bordered on bad faith, ~ 
circumstance which also warrants an award of fees, 

• Amhony R. Hodnick F. l:'edera/ Aledjulion and Concilia/ion Sel'\'ice(SF531 009004~ 
12/8/80) In this ease appellant's appeal to the Board's field office WilS dismissed as moot utler the 
agency notified the presiding officiallhal it retroactively granted the within-grade ~nerease it hud 
previollsly denied. The presiding oftlciat's addendum decision denie-d an awurd of attorney fees, 
finding thai uppeitant was not lhe prevailing party. The Board disagreed, finding that an appellant 
is the prevailing party ifhe or she has obtained all or a significant part of the relief sought in 1he 
appeaL The Board fWiher found, however, that jf a final decision ordedng relief has not been 
issued by the Board, the relief o"taiued must be found to be causally relnted to the iniliation of file -
appeal before fees may be awarded. in this case, however, the Board ultimately denied the mvard of 
fees because appellant had not argUtxJ j and Ihe reeord did not show, circumstances that illl award 
would be in the interest of justice. 

• Laf'eme Chisolm 'V. De/elise Logisfics Agellcy(PH0752090'O~9124/80) In this case, appellant Was 
removed for fighting while on duty) the same condllct of \vhich he had been found guilly in a criminal 
proceeding. The presiding official reviewed the evidence in support of Ihe charge and held it 
insufficient to meet the agency's burden of proof. The Board reversed this finding, holding that fhe 
doctrine of collateral estoppel prohibits an appelhml~from relitigaling the Same acts befde the Board 
wheu he or she had previously been found gui1ty of them Ilbeyond a rC!lsollable doubt" The Board noled~ 
however~ that an appellant would nor be denied the opportunHy to show that the sustained charges did 
not support a finding that the agencis action promoted the efficiency of the service. 

~-.... --------



• HilbcrtoAlomo, el ai, \" Depal'llIIelll oflhe Air Force, etnl.(DA075209013-11/2'IISO) In this 
instance, a consolidated adion, the cases before the Board had been dismissed by the presiding 
omcials because each appellant had failed to file an appeal within 20 days nIlcr (he efTective date of the 
agency action as required by 5 CPR § 1201.22, The delays considered in the cases were one day, four 
days, and approximately three and one~halfmonths. The Board rescinded the dismissal decisions in two 
cases and remanded Ihem for filrther proceedings, but aHinned the distlltssal in the third, after setting 
forih the factors (0 be considered in determining whether the Hme limit for filing an appeal should be 
waived. Such factors include, but afC not necessarily Hmited to: the length of Ihe delay; whether 
appellant was notified of the time limit or had otherwise been made aware ant; 1he existence of 
circumstances beyond the control of the appeJlanl which affected his or her ability to comply with the 
time limits; the degree (0 which llcgligence existed; circumstances showing that any neglecl which was 
involved was excusable; a showing of unavoidable casualty or misfortune; and the extent and nature of 
the prejudice to the ageney which would result from waiver of the time limit, The Board stated that in 
order for the time limit for ilHng an appeal to be waived, it was not necessary to show the utter 
impossibility of meeting the Ihuit, but only that the delay was excusable under the circumstances and that 
ordinary prudence has been exercised. 

• Grorer L, Griffin, el ai, \" DeparlJllelil of Agl'icil/lure (2 MSI'B 335) In this eonsolidated action, 
each appeUallt had been reassigned, demoted, or selHtrated by a reduction in force (RIF) and had alleged 
that the RIF was iIIegnl becnuse it had uot resulted frolll" lack of work, but had been crealed by a 
contracting out of services. A fier reviewing relevant precedent, the Board denied {he petition for 
review, finding that the decision to confract out services constitutes a reorganization and therefore is a 
valid reason for a RIF, Further, the Board stated that it has no authorilY to review the management 
considerations which underlie the exereise of agency discretion to take such an aclion. 

• Jean Hoo\'e/' Lasllre \'. Interstate Commerce COlllmiss;oll (2 r.,ASPB 361) In lhis case~ the 
Board found that the agency's decision to separate appellant by a reduclioll in force (RIF) in order to 
"create a credible ... program" was not a valid reason for a RIP' becallse the reason was personal to her. 
Appellant's position had been one of three in an office in which the two other employees were 
removed for alleged misconduct iu which the appellant waS not involved. The board held thnt these 
circumstances did not) in fact, constitute a reorganization, and reversed the aClion. In discussing the 
issues raised, Ihe Board set forth the rule that fhe burden of proof in demonstrating thal R!F 
proeedures have been properly invoked is on the agency. The opinion also discussed how this burden 
may be met. 

• DOl/aid JV AIH'ell, el (Ii, v, Deparlmenl q( Iii" ArlllY (PH07529909S-7/25/80) In this c"se the 
Board heJd that an employee whose position is reclassified to a lower grade and who receives the grade 

and pay retention benefits of 5 U,S,C, §§ 5362 altd 5363 mny Itot nl'peollo Ihe Bould either the 

reclassification or the reduction in grade andlor pay. 

• Theodore TV Hayes \1, Tennessee VulleyAutflOrily (AT075209153-121l6180) This decision is 
Ihe Erst in which the Board examined an adverse action laken against an employee based on alleged 
sexual harassment of female subordinates. The employee in this case was charged with creating the 
appearance of using agency time and property to pursue a personal relationship with a female 
subordinate employee; misusing government time and property by taking a female subordinate 
employee on (ours of an agency facility in an agency car; making suggestive remarks to female 
employees even though not direetly proposing sexual activity; and showing a female subordinate 
employee a picture of the body ofa nnked womall allached to a I>icture of her head from a photograph 
appellant had previously lakell. The Board sustained the 3D-day suspension imposed by the agency. 



• Charles P. ilnle v, Deparlmem of (ite Navy (SF075299037-1 0 122180) This decision represents 
all enrly Board interpretation of the alcohol rehabilUution requirements of the law. lnlhis deeision 
the Board held that where the ageney lldvises the eml}loyee to seek eounseling and rehabilitation, the 
requirements of the law have been met: it is not necessnry that the appeUmn be directed to accept 
such services in order for lhe agency to be in compliance with such requirements. 

• Joseph H. Kling v. Departmellt of Jnsfice(2 MSPB 620) The significance of this opinion is dmt it 
sets forth the factors to be considered in computing the amount ofa "reasonable" Hward ofat1orney 
fees. including the time and labor required) 1he novelty and difficulty of issues, the customary fee for 
such work in the commtmitYr lhe skills requisite to perform the services properly, awards in similar 
cases, etc. 

• Jack E. Keuerer v. u.s. Departmellf ofAgricultllre(2 f.ASPB 459) The significant holding in this 
declsion is that in a removal for calise based upon refusal to accept a reassignment, the ageney must 
prove by a preponderance of the evidence that the removal will promote the efficiency of the service, 
which necessarily includes a dep"l~ll~trat~on that the decision to reassign WaS a bona fide 
determination based on legitiUHl.te mauagenlent considerations'. In this case. (he BOfUd found 
that Ihe agency presenled evidenc~ which constituted a prima facie case that the reassignment and 
resulting removal were proper, However, the appellant presented stlfficient credible evidence to rebut 
it, and under such circumstances Ihe agency may come forward with further evidence in order to meet 
ils burden of the service. In this easel when the agency failed to do so its determination could not be 
sustained, 

• Mfchael p" O'Do1lnell v, DcparlmcJt( Imer/or (2 IvlSPB 604) In this cnse) dIe Bonrd coucluded that 
the award of attorney fees was warranted ill the interest ofjustiee where the agency was negJigent in 
bringing the charges ag.ainst the employee and such negligence was coupled with in will Additionally> 
the Board found that attorney fees could be remitted to the attorney eVen though his fees were paid for 
by the appellant's union rather than the appellant. The Board concluded that under applicable case law the 
fees were nonelheless "incurred" and fherefore the union could he reimbursed for its expenditures on 
behalf of the appellant. 
• Claude Wea\'l:r v Deparlmellf (lie Nnvy (2 MSPB 297) In this case, ar>pellant appealed Ihe initial 
decision of the presiding official contending flatly that he had new and nmlcrifll evidence which despite 
due diligence was not availflble at the time of the original hearing; the presiding official had made 
erroneOUs interpretations of the eVidence; aud the presIding official Was biased in JUaking his decision, 
The Board rejected the contentions oftlie appellant in three respects: The I1rst hasis was that the 
appellant had made no showing as. to why he had not been able to make availahle at the time oflhe 
hearlHg the witnesses now proffered, Second, the Board concluded that where issues of credibility of 
witnesses were concerned~ deference Sh01dd be paid to the determination of the presiding official iii fhe 
absence of specification of evidence or reasons warranting a review of the presiding offtciaPs credibility 
finding. It is the appellant, not the Board, who mllst review the record and specifically identitY any 
errors. Third and finally) the Board noted lhat where an allegation is made that Ihe presiding official is 
biased) specific reasons to support the charge must be Slated, An incorrect ruling by a presiding official 
without more will no! serve as a basis lor a charge of bias, 



• Roher/a Smith v. Deparf/Jlclf! oj Navy (SF07529901Ow I1/16/80) Appethml in thjs case was a 
Vielnalll veteran who Wos appointed to a position of security guard at a Clltifornia Naval Station 
under the Vcteran's Readjustment Program, He had served in that position less than fOlir mon1hs 
when he was terminated by the agency for unspecified preemployment reaSOlls and wilhoul an 
opportunity to reply, He appealed his removal to the Board where it Was dismissed in the Board's 
field office for lack of jurisdiction) due to lhe fact that he had served in his position less thaf one year 
and therefore had no right to appeal under 5 U,S,C, § 7511. The Boord affirmed the decision of the 
presiding official dismissing for Irick ofjurisdictioll. In doing so, however~ it specifically recognized 
that in the absence of an appcal right the appointmcnt which was intended to be remedial might 
lIllimately cloud the future of the veicran where he or she is not rlble to challenge what may be an 
arbitrary dismissal. 

• Same Bario v. Depnl'fmenf of Jusfice (DC752B00044-619IBO) Ap'pellant appealed his l'cmovrll 
from his position as a criminal invcstigator for the Drug Enforcement Administration (DEA), Following 
the filing of his appeaJ he died and his widow continued prosecution of the case. This case was heard 
before the Board's Administrative Law Judge} who uitimalely reversed the action of the agency and 
ordered the removal oflhe appellant cancelled. The determination ill this case was nol based 011 the 
merits of Ihe action. Rather, it was based on the refusal ofthe DRA to comply wilh the order to produce 
celiaiu documents and essential witnesses. The Adminlstrative Law Judge he'd thai the imposition of 
such sanctions wns appropriate ''[S]incc the unjustified refilsal oflhe agency affeets the fimdfilllental 
rights oflhe appellant and the illlcrvenor, as well as the integrity oflhe Board's process, ' , " An appeal 
has been filed with the Board in this pre~Reform Act case, 

Il, Public"tion of Iloard Opinious 

Realizing that the issuance of its opinions is of limited value if they are not readily available to an 
interested parties~ lhe Board has completed a project to publish a comprehensive index and digest of its 
opinions. The product of this effort is a series ofpubHshe-d, hardwbound volumes titled Decisions of tile United 
States Merit Systems Protection Board. Through publication of the Board's opinions and design ofa 
comprehensive research system j ~he Board's employees and the parties appearing before it wiJI enjoy greater 
facility in researehing the rapidly developing case !aw under the ACf. 

At lhe heart of lhe newly~developed research system is a numerierll index containing 17 major topics which 
encompass the Board)s cases. Under each nmJor topic, there are numerous subtopics, breaking down each area 
for greater ease of research, The major topics were carefully designed to cover all areas wilhin the Board's 
jUl'isdietion and to be broad enough to adapt to JiJture developments, Therefore, whiJe the major topics will not 
change. SUbtopics call be added as the law develops. As an aid to Ihe researcher, a "scope noteH is provided Jor 
each tHrYOf topic. ftl11y explaining ils coverage, 

Each major topic has been assigned a number) and each subtopie bcneath the main topie has an appropriate 
decimal derived from the main number. The ref ore, for example, fhe mIYor topic "Constitutionality)! is assigned 
nlimber2.oooooo, and subtopics under the main heading are Due Process, 2.100; Criminal Constitutional 
Considerations, 2200; First Amendment Frcedoms. 2300; and Right to Privacy, 2.400. In this mamler, each topie 
and subtopie in Ihe index is provided \vith an appropriate "key numbcr" relating it to the Board's \VOl"k. 

The publication contains 1hree other resemeh tools, 
The jim( is a list of dedsions of the Board. relating its 
cases dealing with a sped fie topic Or subtopic to the 
appropriate key number. The second is a statutory tist, 
relating relevant seetions oHilles) and 29 of the United 
States Code. including lhe Act , as weU as the Board's 
regulations and relevant regUlations of OP!vf, 
appropriately covering the sections' contents, The last 



research tool is an alphabetical lis! of words and phrases, rehHing all eXiensive list of key words and phrases in 
the Reform Act ilnd the case law to appropriate key numbers, 

Finally, lite new system contains volumes of the Board's dedsions, including. where appropriate, the 
underlying inHial decision of1he Board's presiding official in the case. As more decisions are issued by the 
Board, they will be- key numbered in accordance with the developed research system, and new volumes will be 
published. Each decision is to be ciled by volume and page. 

The volumes of opinions may be obtained from the Superintendent of Documents of the U.8. Government 
Printing Office (GPO). The Digest, a monthly sl""ma,y of Board orders will also be available from GPO. 

Publication ofthese decisions is a significant event in affording. for the first time, direct access by federal 
agencies and employees to the body ofeivB service case law. Such access, we believe, will enable agencies to 
make rnore predictably reliable deeisions affecting the rights and interests of federal employees, and also will 
foster the development of a more coherent and consistently principled body ofla\\' til this vital area. 

C. Tjme Umitatious for Processing CAses 

As previously indicaled, ill the first year of jt~ opemtions the Board established a time limitalion for 
processing cases of 120 days. This means that from the time Ihe appellant files a petition for appeal until the 
time he or she receives an iuiUai decision from a presiding officinl located ill one of the Board!s eleven fieJd 
Offices, the period of time which elapses should not exceed 120 days. 

During the 1980 calendar yenr, 6330 Reform Act appeals were flied with our eleven field offices. With 963 
al1peals which remain pending from the previous year, the appeals workload for calendar year 1980 totaled 
7293 cases, Of these, 5424 appeals were processed to completion during 1980) and the difference between 
these figures, 1869, ooustilutes the nllmber orappeals pending at the end ofthe 1980 calendar year. This 
pending workload was 5 7 cases fe-wer than Ihat existing at the end of calendar year 1979, despite (he 
receipt 01'2658 more cases this year than last. Of the- 906 pending cases) 167 were- over 120 days old at lhe 
end of 1980 and are discllssed specifically below. The 120~day time limit for the remaining 739 cases, filed 
during 1he latter months of 1980, does not expire until sometime in 198L It is anticipated that these cases 
will be completed within 120 days. 

There were 5591 appeals submitted to the Board tlmt could have been compteted in J980 within the J20· 
day processing time. Only 472 of these cases took longer than 120 days to process. Of these 472 cases, 145 were 
completed within the 30·day period lollowing the 120th day, and only 327 required the Board, pursuant to 5 
C .S.C. § 770 I (i)( I), to publicly announce a new completion date. 

The reasons for Ihe processing delays in the 472 cases are mul!ifold. Temporary statling and workload 
problems of professional (lnd support staffwere responsible for the largest lHlmbert 162, of overage cases. In 46 
cases, the 120.day processing limit was exceeded because of problems unique to Ihe processing of appeals from 
overseas locations. TweHty~eight cases were delayed because of the serious illness or death of a participant. In 
another 32 appeals, processtug was prolonged becl1use of the complexity or sensitivity oflhe case, coupled with 
extensive discovery, a lengthy hearing, and a long decision. in 13 C(lses, the decision was delayed because the 
lranscript was not provided in a timely manner. Eleven cases were delayed because ofuntill1ely submission of 
case files by the agency thal had taken the personnel action being appealed. The Board's regulations require 
agencies to furnish files within 15 days of their receipt of an appellant's petition. Other reasons for delays that 
affected less than 10 cnses include the tmavailabitity of a wi1ness or documentary evidence, word~proce5sing 
equipment failure. and the filing ofinterlocn!ory appeals with the Board. 

Thus, during our first two years of operation opproximatcly 94% of our cases were processed to completion 
within 120 days of the filing of the appeal, demonstrating the Board's good record of processing appeals in the 
expeditious lnanner mandated by the 1978 Civil Service Reform Act 



D, })CVclOJHuent of the Case Tracking S)'stcm 

During this year the Board h('1s succeeded in bringing Jts case monitoring system from the dark ages into 
the computer age, lu eorly Pig!, the MSPB will complete implementatjol1 of its computerized Case Tracking 
System (CTS) which wilJ facilitate line information on 'he iocation and status of any case. The Office of tile 
Secretary will oversee fhe operation of the system. 

CTS was developed to assist the Board with the management of its approximately 10,000 cases pel' year and 
to provide current information to members of the Board [lad staff as to the slatus of ench case. In additioll) the 
system aneviates the reporting burden that was previously imposed on the Board's field offices by providing, 
fllltomalically, workload statistics, case processing information j and profiles of the Board's easeload. 

The system has three basic compouents, The first is the field office subs),stenl, which provides each 
field omce with the capability to automatically tmck and report its cases. The second, the headquarters 
subsystem. provides annlogous capabilities for headquarters organizations. The third part aftlle system 
cornbines all collected data in a central computer in \Vashingtoll and enables the Board to view aU 
information associated wilh Board appeUale activities either In detailed or summary forrn. 

During the course of 1980, the syslem was built and implemented jn stages. The field office subsyste-m was 
completed by the end of March and installation in each of tile field olliees was cOlllpleted by mid-May. The 
headquarters subsystem was complete at the end of August and the 1ask of combining (he three separate elements 
of the syslem into a smoothly operating, cohesive whole was in its final stages by the cud of the year. 
Concurrent with this effort, data from CTSls predecessor, the mantlal Appeals Information Systern, WIlS 

loaded into the central computer system which will permit lhe Board also to vie\v information associated with pre~ 
Reforlll Act appeals. 

Equipment problems in the field and nt Ihe computer center in \Vashington have combined to extend the 
implementation effort into calendar year 1991. However, by mid~Ja!1uary, the interaction between the 
computer in Washington al1d the field offices across the country was opernting successfully in uille of eleven 
omees. 

It is expected that by early spring, the basic system wilJ become an essential working tool for the operafions 
of the Board. At that time, the Board will IHlvc in place a system which will supply numerous types of 
information associate-d with cases processed under its appellate jurisdictIon, past as well as present. 



E, Training and SupCI'\'lsion or Field Officials 

in order to assure the high quality of tbe adjudicative process, Ute Board conllnues to conduct training for 
its officials in the field and to exercise close supervision ofthelr operations, 

lit July Of1%(I.at three regional training conferences, presiding officials were fmiher instmcled on appeals 
processing and adjudication responsibilities: pursuant 10 the Act and the Board's regulations. NIan), issues were 
addressed including Prehearing motions and conferences, burdens of pfOO~ issues ofjnrisdictiol1, timeliness, 
credibility determinations, attorney fees, and decision writing. Two representatives of the NAACP Legal 
Defense and Educational PUll" and the Chief Appeals Officer of the Washington, D,C, Field Oftiee 
provided an overview of the principles of Title VII discrimination law and court cases affeeting the Board's 
processing of Hmixed cases" under 5 lJ ,S.c. § 7702. Finally, disclissions were held ou the issues raised in it 
difficult hypothetical case in order to prepare the presiding officinls more fully for processing real cases 
involving similar issues. 

Plans are in place for further training conferences to be he1d in 1981. 

The Office of the Deputy .rvtauaging Director provides continued supervision of the operations of the Bmwd's 
eleven field offices! comprised of al)proximllte1y looattorneys who serve as presiding officials mid 50 
administrative support staff. This office has responsibility for the ovemll ollemtioH of the Board's field ofiices, 
recOlmnending poJic}' and changes in regulation 011 matters relating to appeals, and prepnring related orders, 
manuals, and other instmctional material for distribution to the field offices. Office slaffreview initial decisions 
for quality, timeliness, and compliance wilh applicable law. regulations, and policy, and conduct OtH;ite 
evaluations of aU aspects of field ofJice operations. In performillg these functions, they recommeud to the Board, 
as appropriate) the reopening on 11s own motion of certllin decisions} and 1ake the action necessary to improve 
the quality of initial decisions and the operations of Ihe tJeld offices. The Ofl1ce of the Deputy Managing 
Director is also responsible for identifying training needs and requirements and thelt providing that 
tfilining to the Board's presiding oH1cials, 



Through the personal efforts of the Board members j the Managing Director and the Deputy IvIanaging 
Director, one ofihe most signiticanl achicvemellts in the fidd offices has been to fill all the positions of Chief 
Appeals Officer, tlvc of which were vacrmt at the beginning Of!980. AdditionaUy, the Board sought and 
received approval from OPN! (0 place lhese positions illihe Senior Executive Service for the seven largest field 
offices of the Board. The positive impact of filling these positions with highly qualified and experienced 
managers has already been felt in the increased productivity of each of these oftkes, 

F,lnh~I'a~lion wlHt Oihcl' Ag~n~ics 

Under the IlrovisioliS of the Act l the Board) while mnintaintllg its independent role) must frequently work with 
other agencies to facilitate the processing of appeals, 

For exmnple, the Board must provide OPM with copies of aUofits decisions and notity it when the 
interpretation ofn law, rule or regulation under its jmisdiclion is at issue in a proceeding. 

Similarly, lhe Bonrd has already worked closely wllh oftkials from the Equn' Employment Opportunity 
Commission (EEOC) to crel"te fInd manage a system to provide for the processing of "mixed cases" unden 
U,S.c. § 7701 This effort has been by fal' the most time-consuming and significant inter-agency issue for the Board 
ill 14S0. 

During this year, the EEOC has been In the process of proposing new "mixed cases'! regulntions, and the 
Board bas been assisting in this endeavor. These regulations are extremely important because they determine 
the procedures to be used by federal employees who flllege that prohibited discrimination served as a basis for or 



was unillwiillly reiated to certain agency personnel actions. 

Under Reorganization Plan No, lOf 1m, EEOC assumed the adjudicatory function over most diserillltnation cases 
previously adjudicated by the Civil Service Conunissiotl. However, all employee cntitled to an appeal to the Board 
may also allege unlawful discrimination on the basis of handicapping condition, age, race, sex, religion, color .-md 
nationat origin. A further statutol)' right to pe1ilioll Ihe EEOC to review the Board's decision exists In lhese cascs. 
Duringl93o. a detailed mechanism was estahtished to enable EEOC to routinely notify the Board when specific case 
nIes are needed, and for the Board to forward the requested case files in sufficient time for EEOC to aceel,l Or reject 
an appeal within the 30-day statutory time limit. As of December p;sc. petitions had been flied with EEOC to review 
approximateJy 2(/)ofthe Board's decisions. 

A liaison was also estabHshed between Ihe Board and EEOC to enable Ihe two agencies 10 have daily contact 
wilh a view toward identifying and addressing allY unexpected procedural or substantive issues relating to their 
joint jurisdiction. Several sessions at slaff level were conducted to discuss ongoing matterS within the 
adjudicatory purview of both agencies. These sessions further served to assist staff members in updating their 
knowledge ofsubslantive interpretation oCthe anti-discrimillationlaws. This conlinuing dinlogue should aid in 
preventing the issuance of conflicting decisions on Ihe same legal issue, 

G. Ortginal jurisdiction Cases 

The tluljority of cases heard by the Board under its original jurisdiction authority are those actions brought 
by the Special Counsel. HO\\,cvcr, as previously noted, these cases constitute only a smail fraction of the total 
number of Board adjudications. Nonetheless, because they fre.quently result in important interpretations of 
the new provisions ofthe Ad, they are aU discussed here. 

The cases med by the Special COllnsel this year have basically been of four type,,!!) Requests for stays 
of agency personnel actions believed (0 be based on prohihited persollnel practices; (2) Requests for 
corrective aetions;(Jj Requests for disciplinary actions against federal employees; and (4) Hatch Aet cases. 

I. StflY Refjw:sIs 

Under the provisions of 5 U.S.c. S 1208(a), the Special Coullselmay reqllest any member oflhe Board to 
order a stay of any personnel action fm 15 ca!endardays if the Special Counsel delermincs that there are 
reasonable grounds to believe lhat the persOtUlel action was taken as a result of a prohibited personnel 
practice, The Board member orders such a stay unless he or she determines that under the facts and 
circumstances involved, the stay would not be appropriate, lfno action is taken on the request within three 
calendar days after it is Hled by Ihe Acting Special Counsel, the stay will become elTective under operation of 
law. Under 5 U.S.C. S 1208(b), "pon [''''Iher reqllest oflhe Special Counsel, a Board member may exteud the 
original J 5-day Slay for up to JIJ additional days. 

Under 5 U.S.c. § 1208(e), the Board may, by majority vote, extend the 15-day stay originally granted for any 
period of time which the Board deems to be al}propriate. HoweverJ this extension may be granfed only ifthc 
Board independently concurs in the determinaHon oftbe Special Counsel and only after an opportunity is 
provided for oral or written comment by the Special Counsel and the agency involvcd. 



• III Re 'lllI'ieln [n this case the Acting Special Counsel (ASC) requested the stay of Ihe geographical 
renssignment oftwo Veterans Adminislralion (VA) hospital administrators on the basis that the personnel 
action being challenged \vas taken in reprisal for their disdosures ofhospitnlmismanagemen! and violations 
oftaws and regulations governing the VAt' U.S,C, § 2302(b){8) ("whistleblowing"», The Bourd granted 
stays pursuant to 5 U.S,C, § 1208(a), (b), alld y, "nd extended the "e" stay twice. 
• In Re VeteraNS Adminisfmtioll [Clwmberfal/~JI n this case, a lawyer in the V A was geographically 
reassigned and demoted despite the statements of his i1sychiatrist that the reassignment would be injurious 
to his mental health. In requesting the stay, the ASC alleged that since VA had offered to rescind the 
reassignment ifCilamberJain dropped the appeal of his demotion, that reSCIssion of the reassignment was a 
reasonable accommodation lInder 29 CPR 1613.704 (1980), When Chamberlain refi.sed to drop his appeal 
and the agency did not rescind its reassignment, the ASC alleged this failure to rescind violated the 
prohibition iu.s U$,C. § 2302(b)(I) against discriminalion on the basis of handicapping condition and the 
prohibition in 5 U,S.c. § 2302(b)(9) against taking reprisal against an employee lor exercising an appeal 
right. The Board granted an "a" stay and, after oral nrgument, a "b" stay. The ASC tiled a petition for a "elf 
stay, bul later withdrew it. 
• 111 Re Carpenter 10 ihis case, an agent oflhe Bureau of Alcohol, Tobacco and Firearms WaS demoted and 
geographically reassigned following his application for workmen's compensation. which contained 
allegations ofmismal1agemenl. In requesting the stays the ASC alleged violullons of l U.S.c. § 2302(b)(8), 
which prohibits rcprisnl on the basis of certain disclosures ofinformation and 5 us.c § 2302(b)(ii) which 
prohibits the taking or failing to take a personnel action where taking or failing (0 take such actions violates 
a law, rule or regulation direclly concerning or implementing a merit principle, An "a" slay went into effect 
by operation of law. Aftcr ora' argument,lhe pelitioll for a "b" stay was denied. 
• 111 Re Kass In this action a Department of Justice secretary was notified of her removal for inadequate 
performance after having tiled a complaint charging age discriminalioll. 
In requesting the stay the ASC alleged that the personnel action was in violation of the prohibition against age 
discrimination (5 u.s.c. § 2302(b)(i» mld tile. prohibition against reprisal for the exercise of all appeal right 
(j C,S,c. § 2302(b)(9)). The Board granted stays under, U.S.C 1208(a) and (b). The request for a (c) sray. 
was denied, accompanied by a lengthy explanatory opinion. 
Having carefulJy reviewed the slnhHe and accornpunying legisiation, the Board set forth the standard of 
review it will undet1ake in issuing an "a," lib," and Ucl! stay. For the "au sta}', the Board stated that it would 
grallt great deference to the determination anhe Special Counsel determining "only whether, on their face, 
the fnets and circumstances involved-appear to make the slay request so inherently unreasonable thai (he 
granting ofa stay would be inappropriate." 
However, the Bonrd noted that in considering a request for a "b" slay it would conduct a broader inquiry, In 
such a review it would exerdse judgment and discretion iIi determining whether to extend the stay. 
Finally) in considering n request for a tlc ll stay, the Board stated it would conduct a subslantive review of 
the information provided to it by both the Special Counsel and the agency, It coneluded, indicating that 11 "e" 
stay would be gwnled only where tbere 'was an "affirmative concurrency by the Board in the ilreasonableness 
of the Special Counsel's determination. I

' 

• In Re Coffield In this ease a coal mine inspector with the Mine Safety and Health Admiuistration was 
notified of his removal after having made disclosures concerning public health and safety mismanagement 
and violation of laws and regulations pertaining to mine safety. 
(n requesting the stay, the ASC lllleged Ihe agenc>t had violated the prohibitions againsl: reprisal for 
disclosure of cerl"in information (5 U.S.C. § 2302(b)(8); reprisal for exercising an appeal right (5 U.S.c. § 
2302(b)(9); discrimination onlhe basis of conduct which does not affect the employee's performallce or the 
performance of those around him' (5u.s.C. § 2J02(b)( I 0»); and taking or railing to take a personnel "etion if 
(he taking or failing to tnke such action violates a law, rule or regulation whieh implements or directly 
concel'lls a merit principle t5 U.S.c. § 2302(b)(11», 
The Board granted stays under 5 u,s~c, § ]208(a), (b») and (c). Three "c" slays were issucd. 
• III Re Federal Aviation Administration [Cohn] In this case, "compntcr programmcr WfiS to be 
removed for unsatisfactory verformance. In requesting the slay the ASC alleged Ihnt Cohn's poor performance 
was due 10 lack oftmining based on Cohn's inability to travel because of his heart condition. Therefore) the 
ASC argued thal Cohn's removal violated fhe prohibition against diserimination on the basis of a 
handicapping condition (5 U.S.c.§ 2302(b)( 1)j. 
An "a" stuy wcnl into effect by opemtion oflaw. The ASC filed a petition for a "bl< stay and later withdrew it 



• In Re US. Department or Stare [RolmllannJ In this case, a passport examiner was scheduled 10 be 
geographically reassigned after making disclosures of alleged mismanagement in the Passport Office, In requesling 
the stay, the ASC alleged that this personnel action violuted the prohibition ngainst reprisal for rhe disclosure of 
certain infofnmt1on(5 U.S.C § 2302(0)(8». The Board denied the petition for an un" stay. Six months later the ABC 
submitted a petition cont(lining additional information and obtained stays under 5 U.S.C. § 1208(a)1 (b) .and (c), 
• In Re Munoz In thJ5 case, an equipment technician with (he Air Force Wo!) removed for allegedly lying in an 
BEO hearing. In requesting the stay! the ASC alleged that the personnel action violated the prohibitions againsl 
discrimination (5 U.S C § 2302(b )(1)) "nd rellrisal for Ihe exercise of appeal righls (5 U.S.c. § 2302(b )(9)). 
The Board granted slays ullder 5 U.S.C. § 1208(a) and (b). Whe" the ASC requested a .. c" slay bnl r.,iied 10 slale a 
reason why furlher extension offhe stay was necessary~ the Board granted a lO-day tic" stay and denied further 
extension. The ASC then requested reconsideration; the Board treated this request as a new petition for a "e" stay. 
and two subsequent "c" stays \vere issued. 
• In Re p;lcJ~rord In this case, over a three~year period prior to lhe issuance of Pitchford1s notice of 

proposed removal from his position with the Federal Prison System, he made several disclosures of agency 
mismanagement, presented appeals and grievances on behalfofhimselfand> in the capacity or union steward, on 
behalf of other union members, and took several matters to arbilnHiofl. The agency (Bureau of Prisons) proposed 
his removal 101' delay in carrying out illstructions, insubordiliation, unprofessional conducl, careless workmanship 
and conliuued inefficiency. 

Tn requesting the slay) the ASC alleged that the personnet action was taken in violation of the prohibitions 
against: reprisal for Ihe disclosure of cerlain informal ion (5 U.S.C. § 2302(b)( 8)); reprisal lor Ihe exereise of appeal 
rights (5 U.S.C. § 2302(b)(9»); discrimination on the basis of conduct which does not alTecl the employee's 
performance or the performance of Ihose arollnd him (5 U.S.C. § 2302(b)(lO)); and taking or failing to lake a 
persOnnel action ifthe taking or fuiling to take snch action violates a law, nile or regulation implementing or 
direclly concerning" merit prilleiple (51J.S.C. § 2302(b )(ii». 

Thc Board granted a stay under 5 U.S.c. § 1208(a) and (b) and two Slays IInder 5 U.S.C. § 1208(c). 
• III Re Curtis 111 this case, a Railroad RClin:mcnt Bonrd employee was ordered to be geographically 

reassigned, allegedly because he \vas unable to get along wilh his fellow employees and after having filed numerous 
grievances, 

The ASC requested a stay alleging that the persollnel action was ill violation of the prohibition against 
reprisal for Ihe exercise a/an appeal right (5 U.S.c. § 2302(b)(9)). 

The Board granled a slay under 5 U.S.C. § 1208(a), but denied Ihe ASC's petition for a stay lIllder 5 U.S.c. § 
1208(b). 



• Acting Special Counsel [Spiegel] l'. Department a/Justice In this ease, a BurertLi of Prisons employee, who 
was active in union affairs5 refused to comply with his supervisor1s order to return to work on Sunday for aU 
emergency. The employee filed II grievance ag(linst his supervisor 1he flext day, for using intimidation (lnd arbltmry 
action in making Ihe order. The agency proposed his removal for failure to carry out a proper order from his 
supervisor. 

In requesting Ihe slny, the ASe alleged that the proposed removal viol<lled the prohibition against reprisal for 
Ihe exercise of all appeal right (5 U.S.c. § 2302(b)(9)). 

The Board issued stays pursuant to 5 U.S.C. § 1208(a) and (b). On October 27, 1980, the Board dissolved the" 
V stay on the motion ofthe agency! noting that the ASC had no o~iection to fhe lUotion. 

• Acling S'pecial Coul1sel [Anderson] v. Veterans Admiuistration 111 this case, the Veterans Administration1s 
SES Executive Resources Board seloclcd a white employee for promotion OVer a black employee, despite the black 
eml)loyee's higher rauking. 

In requesting the stay, [he t\SC alleged that the personnel action was in violalion of the prohibition against 
discrimination (5 U.S.C. § 2302(b)(I)) and the prohibiliol1 against taking or failing 10 lake a personnel action ifthe 
taking or failing to take such action violates a law, rule, or regulation which implements or direcHy concerns a merit 
principle (5 U.S.C. 2302(b)(1I»). 

The Bomd issued a slay IInder 5 U.S.C. § 1208(0). The ASC did nol request an extension o[(his stay. 
• Acting /)'pecial Counsel [AJoJ'fensel1j 1'. Deparlment q{ theAI'm)' In this case, an Army chemist was notified of 

(he [lgency's proposal to remove her for insubordination, unsatisH'Ictory performnnce and misuse of the EEO process. 
The ASe tllleged that the personnel pmclice violated the prohibitions against discrimination (5 U.S.c. § 

2302(b)(1)) and reprisal for the exercise of all appeal right (5 U .S.C, § 2302(b)(9). 
The Board granled stays under 5 U.S.C. § t20&(a), and (b). Two slays have been issued under 5 U.S.C. § 

1208(c). 
• Acting Special Counsel [Yuan} v. DepartmCI1I Q{ Defense In this case. the employee, an instructor at the 

Defense Language Institute, wrote to the Commander of the Institute, [I iocal newspaper: and the Secretary of 
Defense critizing the managemen1 of (he instihlte us being inept and corrupt. The agency removed him for 
milking h11se and nlillicioliS statements, bnsillg the charge on his letter to the Secretary. 

The ASC alleged that the personnel action was in violation ofthe prohibition against reprisal for the 
disclosure of cerlain information (5 U.S.c. § 2302(b)(8)). 

The Board granted a stay under 5 U.S,C. § 1208(a). The employee subsequently came to a set1Jcment 
agreement with the employer and 110 subsequent st<lYs were requested. 

• Acting Special CouJlsel {Hoeltle} 1', Department «fthe Army In this case, (he employee was convic-ted in state 
courl ofpossessiou ofmarijllana and sentenced to serve Ihree mOl1lhs iujail, The court npproved him for 
participation In a work release program. The ageney did not approve the program and the employee was not 
released. The agency then removed him for being A \vOL whUe he served his sentence. 

In requesting the stay, the ASC alleged that the persollHel action violated the prohibition against 
discrimination on the basis of conduct which does not affect the performance of an employee or the performance of 
those around himls U.S.C. S 2302(b)(IO» and taking or failing to take II personnel action iflhe taking or failing to 
take such action violaies a law, rule or regulation which implemenls or directly eoncerns a merit principle (5 U,S.CO 
§ 2302(b)(lt». 

The Board granted stnys pursuant to 5 u.s.c. § 1208(a), (b) and (e). A second "c" Slay requesl is pending. 
• Acting Spe"ial Counsel! RaH'ls] 1'. Department of the Armyln this ease) f1 companion 10 Hoeltfel the employee 

was convicted in slate court for possession of marijuana and sentenced to serve three months ill jail, The cOUrt 
approved him for participation In a work-release program, but the agency reH.lsed (0 par1icipate in the work retease 
program. The agency 1hen removed him for being AWOL. 

In requesting the st<lY. the ASC aHeged that the personnel action occurred as a result of Ihe marijuana 
conviction, not lhe A \vOL status, and was ill violation of the prohibWon against discrimination all the basis of 
conduct whieh does not affect the performance of an employee or (he perfornwilce of those around him{5 U,S.C. 
§ 2302(b)( I 0»); and taking Or failing to lake" personnel action if Ihe taking or failing to lake such action violates a 
taw, rule or regulation which implemenls or dire<::lly concerns a merit principle (5 U.S.C. § 2302(b)( II). 

The Bomd denied the first "all stay, then laler granted [In "ai> and lib ,stay. The lib" stay re(luest was 
subsequently withdrawn hecause the employee had found permanent employment elsewhere. 



• Ac1ing Special Counsel [Enochs] v. Department of tile Treasury In this case, the employee, a Special Agent 
in the Crill1inallnvestigation Division oflhe Internal Revenue Service, received a letter of proposed removal and 
requested to be represented in the removal by a representative of the National Treasury Employees Unioll 
(NTEU). The agency refused to allow the linton to represent her on the grounds of conflict of interest. 

(n reqllesting the stay, the ASC aUeged that the agency's refusal to allow the employee to be rellresented by the 
union viotated the prohibition against taking or failing to take a personnel action iflhe taking or failing to take slich 
action violates a law~ rule or regulation which implements or directly concerns a merit principle (5 U.S.c, § 
2302(b)(II)), 

The Board denied the first "a" stay without prejudice, tor failure to submit any supporting documentation, f\ 
second "a" stay petition Was denied on the grounds that lhe agency's denial of representation is not a "personnel 
action." 

• Acting Special Counsel v. Department of Health and Human Services Thls was (he second stllY petition 
tiled uudw U,S,C, § 1208(3) on behalfofNageL The earlier "u" stay, dated April 4, 1979, was the firsl slay ever 
filed before the Board and was requested becallse Nagel was reassigncd by his employer, Sf. Elizabeth!:; Hospital. 

The 1980 stay was filed whcn the division 10 which Nagel had been transferred al St. Elizabeth's Hosj)ital 
proposed his removal for failure to complete and submit work assignments and refusing to perform other assigned 
tasks, 

In requesting the stay the ASC alleged that Nagel's removall1lay have been in reprJsal for his disclosure of 
cerlain inlormation in violation of 5 U.S,C § 2302(b)(8), The "a" slay wenl hllo effect by operation ofiaw, 

2. Corrective Actions 

Under, U,S,c' S 1206( c)( I )(A), if after investigation the Special Counsel determines thnt there are 
reasonable grounds to believe that a prohibited personnel practice has occurred) exists, or is fo be taken, which 
requires coffeclive action, the Special Counsel may recommend to the agency (hat such corrective action be taken. If 
Ihe agency has not laken the recommended corrective action pursuant to 5 U,S,c' S 1206(c)(I)(8) afier n reasonable 
period, the Special Counsel may request the Board to consider the nmticr. 

The Board may then order sllch corrective action as it deems appropdatc after opportunity for comment by the 
agency concerned and OPM. Five such actions were filed with the Board this year. 

• In Re Tariela The ASC petitioned for corrective action 011 the f.1c1s of her emlier slay petitions. The Ase and 
the agency subsequently seWed the case and an order \'\'as entered dismissing the action, 

• In Re Coffield The ASC petitioned for cOITeclive action on the facts of her earlier stay petitions. The action is 
pending before the Board 



• Acting Special Counsel for [Rohnuann] v. Department of State The ASC petitioned for corrective action 
011 the facts of her earlier stay petitions. The action is pending before the Board. 

• Acting Special Counsel (yhmoz] v. Department of the Air Force The ASC petitioned for corrective action 
on 1he facts of her earHer slay petitions. The aclion is pcnding before the, Board. 

• Acting Special Counsel v, SmaH Business Administration The ASC petitioned tor corrcctivc action on the 
basis of the facts of the related disciplinary action, Acting Special Counsel v, SullivanJ MSPB Docket No, 
HQ120600018. The aelion is pending before Ihe Board. A discovery order had been issued. 

Disciplinary Actiolls 

Under 5 U,S.C. § 1206(g), following an iuvesligation, if the Special Counsel determines tlHtt a disciplinary 
action should be taken agninst any employee who is not a Presidential appointee, a wrillen complaint is prcpared 
againsl the employee. containing that determination along with a statcment of supporting facts and presented to the 
Board for action. Any employee against whom'" such a complaint has been presented is entitled to cenain 
protections as provided unders U.S.C § J207 Including the right to a hearing on the record. A tina I order orthe 
Board in such an action may impose a disciplinary penarty against the employee including removal, reduction in 
grade) debarment from fedend employment for a period not to excced five years, suspension, reprimand or the 
assessment of a civH penalty not to exceed $i,@,Four such cases have bee filed by the Special Counsel this year, 

• Acting Special Counsel y, Paul D, Sullivan In thi case} the Aeting Special Counsel alleged Hmt thc 
recol1l1ueudations of Pan I D, SuHivan, Associate Deputy Administrator for Support Services ofthe Small Business 
Adminislralioll j lhfil certain District Directors be geographically reassigned, eonstituted 11 prohibited personnel 
practice and accordingly, served as the basis for a proposed disciplinary nction. SpecificnHYl 1he ASC alleged lhat 
prohibited personnel practice had been eOlluniHed because the political affiliation of such Dish'jet Directors~ as well 
as other political factors were considered in making the recommendation and in implementing such policy in 
violalion of the prohibition against: dis<;rinlillation 011 the basis ofpolitkal affiliation (5 U.S.c. § 2302(b)(J)(E)) 
soliciting or considering information regarding all individual except where thnt information addresses the work 
products, qualifications, performance, or character of said individual {5 U.S.c. § 2302(b )(2); granting any 
prefercnce or advantage not authorized by law for the purpose ofimproving or injuring 1he prospects orallY person 
for employment (5 U.S.c. § 2302(b)(6)); and laking or failing to take a personnel action where Ihe taking or 
faiiing 10 take stich aetion violates a law, rule or regulation which implements or directly eoncerns a 
merit principle(5 U.S.C.2302(b)(Ii)). 

A hearing before the Board on the meri!s of this case was scheduled to begin in Jalluat)' of 1981. 
• Acting Special Counsel v. Smitll [nlhis CRSC, Respondcnt Smilh proposed Ihc removal of Dennis, all 

employce of the Department ofihe Kavy, who 511cce,ssfully appealed his removal to the Board. 
The ASC alleges that the personnel action Smith proposed was in violation of tile prohibitions against reprisal for 
the disclosure of eertai" information (5 U.S.C. S 2302(b )(8)); reprisal for the exercise of appeal rights (5 U.S.c. 
§ 2302(b)(9»); and laking or failing 10 lake a personnel aClion where Ihe taking or failing (0 take such action 
violates a law, rule or regulation llnplemenlillg or directly concerning a merit principle (5 U.S.c. S 2302(b)( II )). 
This action is pending before the Board. 

• Acting Special Counsel v. Owens In Ihis case, the ASC requested disciplinary aetioll bc laken agalusl 
Owens, who acted as an advisor to Smith in the above-referenced case, The action is pending before the Board. 

• Acting Special Counsel v. Farrow This action Is also relaled to the Smith case referenced above. In this 
instance the ASC alleges that the appraisal conducled of Dennis by Farrow was unfair and issued in retaliation for the 
subject employee's union activity and disclosures about health and safety, 

4. Halch Act Cases 

Undcr Chapters 15 alld 73 of Tille 5 of Ihe United Siaies Code, Ihe Special COllllsel is anlhorized to 
investigate political activities by certain Stale and local officers and employees 

and politicnl activities offedera! employees and employees oflhe Dish'jct ofCo)umbia government 
Following such investigations! if the Special Counsel determines there is a basis for doing so, he or she 
may file a complaint with the Board to take certain disciplinary actions against the employee. The Special 
Counsel has filed two such cases this year, 



n. Utig~fioll Activities 

Under the provisIons of the Act certain decisions onhe Board may be appealed 10 the Courts of Appeals~ Court 
of Claims or the district courts, AdditiollllllY,judicial appeal rights are available in pre~Refonn Act cases, ~ For 
these reasons litigation represents 11 substantial portion o[ihe activities On he Board's Office ofille General CounseL 
11oreover~ since judicial approval of Board decisions is vel)' imporlallt this fUllction is considered 10 be extremely 
significanl.-

Oecl'Ilise the Board has its own litigation authority it has vnryillg degrees of responsibility in threc categories 
of cases involving the Board: when Board attorneys represent the Board; GO when thcy assist the Department of 
Justice in its representation of the Board; and (iii) monitoring appeals of Board decisions where the employing 
agency) the respondent in the case, is represented by the Department of justice. 

The cases iUlhe first category during 1980 were Robert J. Frazier, et al. v. MSPB and Department of Justice, 
No. 80- 1067 (D.C. Clr., filed January 16, 1980); Robert]. Frazier v. MSPB, No. 80-1986 (D.C. Or., filed Allgus( 
15, 1980); JOllies B. Hardgrm'. v. U.S Depar/Illeul of Imeriar, No. 79-2227 (D. C Or.,filed Oclober 15, 1979); 
Clorisse E. Frisby, el al. v. fRS, el aI., No. 81J-/422 (D.C CiI-.,Jiled April /8,1980); aud MSPf] I'. Mmy Eas(wood, No, 
80·2970 (D.D.C, ]lIed Norelllber 21, 1980). 

In Frazier, el ai" No. SO-lOG7, supra, (Frazier 1), four Deputy U.S. Marsha!s sought judicial review ora Board 
decision which dcnied in pari a requeS! brought by the Special Counsel pursuanl to 5 U.S C S ! 206(c)( 1)(13) seekiug 
(0 have the deputies allegedly retaliatory transfers set aside, This appeal challenges the Board!s imerpretation of 
various provisions of the Reform Act, as well as its h1.ct findings in the case. Fundamental questions were raised 
concerning Ihe nature of a corrective action proceeding under5 U.SC § n06( e)( I )(13), including the roles ofthe 
Board and the Special Counsel, the appropriate burden ofpersnasion to be borne by the SI)ecial Counsel. and the 
Bourd1s discretion to conduct an evidentiary hearing in considering the Special Counsel's request. 
Petitioners also challenge the Board's rulings on {he burden of proof with respecllo violations of 5 U.S.C. § 
2302(h)(8), prohibiting reprisals against employees for disclosure ofeertain information, mld of 5 U.SC§ 
2302(b)(9)) prohibiting reprisl'ls for exercise ofemp'oyee appeal rights, The issues presented are questions of first 
impression and are signi11eant in coustruing the Reform Act. which enacted for the first time the provisions whose 
interpretation is at issue. 

In the relaled case of Frazier j', ,tlSPB, No. 80~19861 supra, (Fraz;er 11), Ihe deput)' whose transfer \\'f'S 
resciuded by the Board in fi'QzieI'1, sought judicial review of the Board's subsequent decision denying his request for 
an award ofaHorney fees in Frazier I. The petition for judicial review, filed August 15, 1980\ f\sks fhe court to set 
aside the Board's ruling that 5 U,S.c. § 110 I (g) does not aUlhorize the Board to require agene)' payment of fees in 
a section 1206 corrective action case. Petitioner's briefwf\s filed December 3,198:0) (lIld Board attorneys 
sllbsequentl)' filed a 33-page brief. The COllrt has directed the Clerk to schedule Frazier / "nd Frnzier II for oral 
argument on the same day before the same panel. 



til A4SPB v. Eastwood, supra ,the Board filed suit 10 seek an authoritative clarification of the statutory 
reiationship between the Board and its Special Counsel and of the extent of the Board's administrative and thca' 
respollsibility for the Special Counsel!s activities. The Board also sought preliminary injullctive relief against actions 
of the Acting Special Counsel inconsistent wilh administrative and budgetary directives of (he Chninvoman, lhe 
Board's chief executive and administr(1tive officer under 5 U.S.c, § 1203, E(1rlier attempts to obtain Congressional 
resolution of tile problems occasioned by the Reform Act's establishment of an officer within the Board having 
specified aUlhorities to be exerciscd independent of!he Board were unsuccessful, HS were efforts to reach au 
understanding with 1he Acting Special Counsel concerning thc limits of her autonomy, The Board's independence 
from Executive branch control, specifically intended by Congress, made resolution of this disputc by the President 
or the Attorncy General inappropriate. A decision in this ease is pending. 

In Hardgrnve v, U,s. Department of lite il1lerior, suprfl,the Department of justice l'epresents the employing 
agency, the statutory respondent in this appeal of a decision of the Board under 5 tJ.S,C, § 7701, 
Hal'dgl'm'e v. Department of the Jnterior, No, OM-80w0752~8. December 27, 1979, However, because the 
petition for review raised imponl1lit questions concerning the BOMd's interprctation of Chapters 43 (Iud 75 of Title 5 
(announced in Wells v. HmTis, 1':0. RR-80-3, December 17,1979, and applied ill Hardgrave's appeal) the Board 
chose to exercise its litigating authority under 5 C.S.C § 1205{h) to appear in (he case. The Board's Motion 10 
Inlervene, filed on June 3, 1980 WItS granted by Ihe Comt on June 27, 1980. Petitioner's brief was fiJed June 20, 
1980, alld respondent's brief, all October 10, 1980. On November 19, 1980, Board aNorneys flied II Statement ill 
Lieu of Brief for Intervenor, which adopled and expanded respondent's argument on !.!llLstatutory interprclation 
questions presente-d. 

in Frisby. el. al. v. MSPB, supra, lite three petitioners asked 'he Court to review a Board order den),illg 
petiiiol1el's' request fiJI' reconsideration of Its orders remanding their cases to the appropriate field offices for 
reconsideration in light of Wells 11. Harris, supra. Board attorneys mod a Motion to Suspcnd Proceedings in the 
case on May 28} 1980, becallse the order appealed WfiS not a final appealable order judicially reviewable under 5 
U.S.c. § 7703(a)(I). A reply to petitioner's respollse in opposition to the motion was filed June 20,1980. The 
Court granted the Board's motion on July 7)1980, 

Cases in which administrative proceedings wcre pending or subject to judicial review 011 January 11) 1979, 
the effective datc of the Civil Servicc Refonu Act, are governed by the law in effect prior 10 Ihe Act, under its 
Savings Clause, 5 U.S.C.§ 110J note. \Vhen the Board Or its membcrs are parties to such cases, the 
Departmcnt of justice or the United States Attorney has represented the Board. In several of these eases, 
ho\vcver, Board auorneys h(lve assistcd 1he Department or the LnHed Stfltcs aHorney by preparing all or parts of 
writtcn submissions for the Court or by reviewing drafts of briefs and memoranda. Thus, in GloreI' v Prokop, et (f/., 
No. 80-731 (D.S.C., filed April 18, 1980), OGC drafted (he Answer to the Complain!. (Subsequently, in early 1981, 
OGC prel>ared an 11 ~page Memorandum in Support of Defendant's Cross Motion for Summary judgment 
urging the Court to affirm the Board's decision 10 suspend the plalntiff, an Administrative Law judge, ror 
assaultive behavior toward a fellow employee,) In Olil'el' V. ,\1.~PB, No. 80-1918 (D.D,C., tiled August I, t980}, 
Board attorneys prepared sever(11 sections oflhe Board's 31-page Memorandum of Points and Authorities in Support 
orMation to Dismiss or in the Alternative for Summal), judgmen(, which was filed November 24)1980. The 
complaint seeks a declaratory judgment and $6 million in damages against fhe Board members for allegedly 
denying the plaintitl' due process in his appeal oul ofpartislUl politicHl and racially discriminatory motives. Board 
"Norneys have also reviewed briefs fried ill Chaco/lo v. Prokop, ef at" No. 80-1053 (D.D.C., filed i\priI25, 1980) and 
inAllell!'. Hmi/im, No. 80·1418 (D.D.C., filed JOlle9, 1980). 

Additionally, Board attorneys monitor other suUs seeking review of Board decisions in which the litigation is 
handled by the Deparfment of justice either because the case is governed by pre-Reform Act law or because under 
eurrent law the employing agency is the respondent. Board attorneys monitored 343 such cases during 1980. This 
monitoring permits the Board attorneys to determine whether the case raised issues of such significance 10 its 
performance of its fimclioHs that intervention by the Board is warranted. Board attorneys also may advise the 
litigating attorneys 011 difficult questions of civil service law or on issues of first impression under the Reform Act 
For example, in a number of eases the Board's intcrpretation of1he Reform Act's savings clause has been at issue 
with respect to whether the Comt of Appeals or the District Court has jurisdiction. In 1979} Botlrd attorneys 
preptlred a model memorandum on this issue for use by Justice Departmellt aHorneys, The Botlrd's interpretation has 
no\\' been adopted by uU oLLhe circuit courts. 



II. SPECIAL STlJDIES 

The Merit Systems Protection Board shaH: 

'" conduct special studies relating to the civil service and (0 other merit systems in U.e Executive Bmllch and 
report to the President and to the Congress as 10 whether the publie interest in a civil serl)icejr(!e a/prohibited 
persOiiHel practices is being adequately protected. 

In conducting its statutorily mandated studies, the Board uses a vmiety of techniques including survey sampling 
Htethods, agency specific case studies, and traditional investigative technjques. In 198(). on behalf of the Bomd, Ihe 
Office ofMerH Sys(ems Review and Studies (MSRS), initiated several studies utilizing some oflhese techniques. 

A. Study on Sexual Harassment 

In its Congressionally mandated study to determine lhe exte-nt, ifan}" of sexual har<lssment in the fedeml 
work force. the 130md mailed 23,000 scientifically designed questionnaires to a random sample ofthc federal 
work force. To ensure confidentiality, the questionnaires wcremailed toparticipanls! home addresses where, it 
was felt, they would have more privacy in completing the {lUestionnaire. 

The questionnaire asked the participants to judge for 1hemselves those activities that they considered to be 
sexual harassment. The activities listed mnged from sexual teasing and jokes. through pressure for sexual 
favors to actual or attempted rape or sexual asslluit. A 

ruajority of respondents indicated that they thou-ght all onhe activitics were sexual hilrassment whether 
they were done by a supervisor or by a coworker. 

\Vilh (Iies-e considerations, the questionnaire further asked participants inhey had been 
victims of any of the sexual hamssments listed, The resulls indicated thilt 42% of the women in the federal 
work force hild indeed been victims of some forl1l of sexual harassment during the two Myeal' period covered by 
the questionnaire. Also) some J 5% of the men in the federal work force had been victims of sexual harassment) or 
a total of<l(;1,OOI) persons. 

The rate of return of the qnestionnaires was 85%, a rale far higher than necessary to assme slatisticalreliability. 



Sexual Harassment 

These preliminary results, along with others) were reported to the Subcommittee on Investigations of the 
Conunittee on Post Office flild Civil Service of the U.S. House of Representatives in hearings held on 
September25,19&O 

After further analysis oflhe iindings, a final report of the study will be issued in earlyl9&1 

B. OChe .. Studies 

In order to utilIze its resources, in this year the Board has sought a method for developing indicators of possible 
merit systems abuse using a much smaller sample of the federal work foree. One approach has been to establish 
scicHtifically selected, term.~apljQinled) voluntary panels offederal employees. The panels, queried on a regular 
basis on important issues, will actively involve representatives frolll all the federal work force in special study 
activities. The panels give the Board the tools wHh 1,,,hich to address many subjecis quickly and al relatively little 
expense. 

In late 1980, two sllen surveys were initiated. These studies contacted a random sample of federal employees 
in all attempt to assess the extent to whieh merit principles of excellence and fair plllY are being applied in their 
work situations, In focusing on members of tile Senior Executive Service (SES) and midlevei employees in 
General Schedule Grades 13 through 15, these studies include both those employees working under lIewly­
established merit pay systems and those who are noL As agencies' merit pay systems become operational over 
the next year, the studies are expected to provide useful insights as to the impact of these systems on merit 
principles. In addition, the survey questionnaires were designed to give MSRS an opportunity to develop 
imrnediate and specific information on how major provisions of the Civil Scrvice Reform Act are being carried 
out. 



In anolher major study) the Board mailed over 13,500 qllestiolllHlires to a.random sample of employees 
oft) major federal departments and agencies, This survey sought to determine the degree to which 
federal employees arc aware of instances of governmental inefficiency> fralld, or mismanagement alld 
what~ if anything, Ihey have done with that information, The study was also nn attempt to determine 
how aware federal employees are of the channels established wilhin and outside oflheir own agencies 
to receive information concerning megal or w;tstefill aetivilies. FjnalJy.lhe survey sought to 
determine the degree of confidence that federal employees have in the whistleblower protections that 
are available to them under the Civil Service Reform Act 

I~ 
i 

The results ofthese studies will be reported to the President and the Congress once the responses me 
tabulated and the data analyzed. 

stlll olher analyses are evolving from the study of data bases available throughout the fedeml govermuent 
which may provide useful inputs concerning the status of civil service and other merit systems. Using this dahl) 
the Board then undertakes studies to analyze the merit J)erformance of the agencies. This information is then 
used to compare that agency's performance with other agencies and 10 look at changes in Ihe agency's 
performance over time. 

Another study undertaken by MSRS on a periodic basis is the analysis ofthe Board's appeal decisions 
rendered at the field office level. This rep0l1 is useful to the Board in determining [he major poliey implications 
involved in its decisions and actions 

III. SIGNIFICANT ACTIONS OF TilE OFFICE OF PERSONNEL MANAGEMENT 

The Merit Systems Protection Board shall: 

.,. review the significant aclions of the Office of Persollnel Managelnent. including an analysis of whether the 
actions of the Office ofPersollllei Management are in accord wilh merit system principles and fi'ee from prohibHed 
personnel praclices. 

In addition to the statutOlY directive- to conduct general studies ofthe health of the mer!1 systems, the Board 
is also directed to study !he significant activities ofOPM and report to the President and Congress on them. 

As a first step in this process, the Board staff developed an exhaustive legislative history of the pertinent 
sections of the Act, and an analysis of a number of relevanllegal issues, On the basis oflhese analyses a loug~ 
range program plan and organizational proposal were developed and approved by the Board and substantial 
progress has beeli made in the last quarter of the year toward the preparation of the OPM signit1cant action report. 



A review has also been made ofOPM docllments) Congressional hearings, reports issued by other oversight 
agencies, and preHmiuary findings of the Board!s special studies teams. On the basis ofthis rcview aud analysis, 
critical issues for thCI9SiJ OP~'1 significant action report have been idc-ntified. A concept paper has been prepared, 
establishing the theme-s and issues to be addressed in the report. 

Using the concept paper as a guide, Board staff has developed a sel of strategies to gather and analyze 
information relevant to these issues. In general> lhesc stf(ltegies include the following infonnalion g~lthering 
feclllliques: 

• Briefings for Board staffby OPM staff, 
• \Vrittell responses by OPM to (l follmv~up set of detailed wrhtcu questions, 
• Survey by questionnaire ofseldor personnel officials in the agencies, both in ihe field and in \Vashington. 
• Personal interviews of selected personnel officers in a range of agencies. 
• Discussiolls with informed and interested groups. 

At thc writing of this report, the OPM briefings have bcen conducted and foHow~up question5 have been 
delivered to OPM for further responsc. The survey questionnaire has been designed and is in final stages of 
pre~testlng. A guide l'Or the interviews wlih personnel officers, find fbI' the discllssions with third party groups 
has been prepared, and those sessions (lre being scheduled, 

Information gathered by these techniques wHI be anatyzed by the staff) within the framework arits report 
conccpt paper. A tina! report will then be prcpared, which the Board expects to se-nd to the Congress and the 
President by Junel, 1981, 

IV, REVIEW OF THE REGULATIONS OF THE OFFICE OF PEnSONNEL MANAGEl\'lENT 

The Merit Systems Protection Board shall: 

'" review the rules and regulations of the Office of Personnel :\<Innagement, 

Under the provisions of the Aet, the Board is ehmged with the duty of reviewing the rules and regulations of the 
OPM. This review is conducted to determinc whether the regulation 011 its face 01' as implemented by any agency 
would require an employee to commit a llrohlbited personnel practice.lflhe Board finds that the regutation or its 
implementation is inv(llid then it may require flily agency to cease compHance with the regulation and to correct 
any invfllid irnplementation. 



Initiation of the I'Cview procooure by the Board may be tl'iggered in one of three ways: on the Board's own 
motion; at tbe discretionary granting of a request for review submitted by an interested person; and upon the 
tiling of a written compJaint by the Special Counsel requesting the review. 

In the end of }979, the Board issued its rirst determiuiltion in such a case. Wells, lit 01. v. Harris e/(ll,)n that 
instance the Board held that the interim reglltations ofOP~vj permitting an agency to remove an employee fol' 
unacceptable performance prior to establishing a full performmlCe appraisal system required the commission of a 
prohibited personnel practice. Therefore lhe regulation was held to be invalid 011 its face, Additionally! the Board 
invalidated the iinplemen1aiioll of the regulation by lhe Social Security Administration and reversed any actions 
that had resulted from its imptement;:ttiol1, 

In order to further carry out its duties under this mandate, the Board identified and sueeessfully aeeomplished 
two goals ill this area. The first of these tusks was to establish a regulatory framework for the processing of 
regUlation review cases. The second was to inHiate several regulation reviews. 

A. Establishing the Regulatory ]·'nmle,,,'ol'k 

Certain aspeets ofOPM regulation review cases are very different in nature from the other adjudications 
conducted by the Board, For that reason the Board determined if W;:ts 

necessmy to establish a separate regulatory framework for ihese actions. Accordingly, regulations providing 
for the adjudica1ion of these cases were prepared by Board staff during 19/:.'0. Publkation of these regulations tor 
immediate effect will be madc in early January of 1981. Because the regulations have interim effect the Board, the 
agencies and lhe pubJic will inunedialely have guidelines under which to operate. However~ the Board will also 
be accepting comments on the regulations wilh the intent of later publishing final regulations 011 this subject. 
This way, there wiJJ be no delay in the adjudication of regulation review cases while at the same time Ihere will 
be fUl opporlunity provided for public input into Ihe process. The regulations set forth important information in 
several areas including the: 

• Method, p,ace and time for filing a request for regulation review; 
• Required contents of sllch a request and response to jhc request; 
• Procedure for the Board's acting llpon the requesl; and 
• Content of the Bonrdls order and the mel hod tor enforcement 

Additfonally, the regulations provide that, where appropriate. the Board's more extensive acUudicatory 
regulations (as sef forth at5 CFR Part 1201) Illay be applied. By permitting the application oflhese regulations, 
the Board introduces other concepts into the regulation review process such as discovery, subpenas) attorneys 
fees l etc, 

The utilization of this framework is expec1ed to h1.cilitate flnd expedite Ihe processing oflliese cases 

B. Regulatiou Review 

1. On the Board's own motion 

• 5CFR432.201(a}am15CFR752.402(aj(2)This forst referenced regulatiolllimits the coverage of 5 U.S.C. S 
4303, relating to actions based on unaeceplable performance, The second reterenced regulation extends lhe 
coverage of adverse actions under 5 U,S.c. S 7512 to actions taken 011 the basis of both performance and 
misconduct. The issues raised in this regtliation review are whether Ihese regulations: {I j deny federal employees 
suhstantial rights provided by Chapter43 ofIbe Aet; (2) require the commission of a prohibited personnel 
practice with respect to employees against whom a reduction itl grade or a removal is taken for performance and 
non-performance related reasons; or (3) deny federal employees al1 opportunity to demonstrate improvcd 
performance before they can be,reduced in grade or removed, 

• (III Re reduction in grade or remoralsIol' pe'lfom}(lIlCe (mel JlOJ1·pelformance related issues, Docker No. 
HQ120581IOOIl) 

• 5 CFR 734.206 alld 5 CFR fOOl. 735-208 This first referenced regulation restricts f",leral employees from 



using fedeml information in furtherance of a private interest. The second referenced regulation restricts orM 
employees from making public disagreements with or criticisms of officials, policies or practices ofOPM or other 
federal agencies in areas relnting to OPM's fUllctions. The issues to be addressed in this review are whether these 
regulations: Iv1 prohibit disclosure of information in areas whieh me protected under 5 U.S.c. S 2302(b)(8); (2) 
violate the uwhistleblower" protections of the Civil Servicc Reform Act which rcstrict disclosure of information 
only in ccrtain instances; or (3) require the cOlllmission of a prohibited personnel praetice with respecHo 
employees who disclose information which they reasonably believe evidences a violation of law, mismrlllagclllcnt, 
waste of fimds, abuse of authority or a drlllger to public hcalth or safety. (III Re (t;sc/osure ~/ iI!/ormalioll, Docket 
No. HQ 120581100 10) 

• 335 Federal PersonneI1'vfmwal, Chapter SI-501 OJ This provision permits agencies to cxccpt from their 
compctitive merit plrnIs,. promotions which result from an employee's position being reclassified at a higher gmde 
because of an increase in duties. The issues to be addressed in this rcvicw are whcther this rule: (1) pcrmits the 
non-competitive promotion of an employee whose position is upgmdcd flS a rcsult Offill incrcasc in duties; (2) 
permits the granting of prohibited spccial prcfercnces or fldvantflges in violation of5 U.S,c. § 2302(b)(6); or 
discriminfllion in violation of 5 U .S,C. § 2302(b)( 1); or (3) permits the evasion of thc Chapter 43 requirement 
that promotion determinations be bflsed, in part, upon pcrformanee appraisals in violation of 5 U,S,C, § 
2302(b)(1 ). 

2, Review grantcd on basis of request by interested party 

• 5 CFR 752.'-10 I (cX9) This regulation exeludes the furlough of seflsollfll, pflrt-time and intermittent 
employees from adverse fiction procedural requircments, The issllcs to be addressed in this rcvicw are whether: 
(I) the regulation impermissibly restricts, on its face 01' as implemented, Ihe statulory procedures found al 5 
U,S,c. § 7511-7514 (Subchapter 11) with regmd to the specifie personnel actions at issue or with regard to the 
class of employees involved; or (2) Subchapter 11 implements or direetly eoneerns the merit prineiples eOlltnined 
in 5 U.S.c. §§ 2302(b)(2), (6) ond (8)(A) so thot their viobtion constitutes 0 prohibited personnel proctice under 5 
U.S.c. § 2302(b)(ii). 

• (}lational TreasUlJ' Employees Union I'. Jule 1\1. Sugarma11, Aclillg Director, Q[Jlce qf PersoJlllel1Hal1agemel1l, 

DockellIQNo. 120500006) 

• Federal Pel:wlIl1el Ma/1ual Supplemel1l335- 1, Subchapter 56 This rule, as implemented by the Customs 
Service, has restricted the aVflilflbility to cmployces find others of crcditing plans uscd by promotion and selcction 
panels to rate and rank candidates for employment and promotion, The issues to be rtddressed in this review are 
whether:(l) the Customs Service arbitrarily refused access to such plans; or (2) in the event thaI it has, does the 
arbitrary refusal of access to crediting plans constitute a violation of section 2302(b). (National TreaslffY 
E/JIployees Unioll v. Jule 1\1. Sugarmal1, /1cIi/lg Director, QO/ceof PersolilleI1\lauagemenl, ef aI, Dockel No. IIQ 
120500003) 

3. Dcnials of rcqucsts for review filed by interested parties 

• 5 CPR 771,20'-1 This regulation penn its ageneies to exclude bargaining unit employees from the 
covcrage of agency grievance systems, 

(Pelilioll o(Robert M Tobias, el al .. doted Feb. 7, 1980) 

• 5 CPR 752AOI(c)(2) This rcgulation excludes fictions whieh entitlc employees to grade retention under 
Part 536 from fldverse action procedural requirements. 

(Pelilion ~f Robert 1\:1. Tobias, et al., dated Feb. 7, 1980 and Federal Personnel ;\Ial1l1al SIIpplemeJll33 5- I, 

S"bcilapler 56) 



This rule instructs agency personaellu mainlain proper secmity .md control ovet exnmin,1tlOn materials m<.'d to 
evaluate c1I1ployees for promo~ion and internal phK:emenL (Pelifioll a/Vincell; L, COIlllt'ry, dated Feb, 7, /9S0.) The 
Board will not re\,lew this nde on its face. A!i !ioled abo\'e, however, 11 will reV!ew ihe implemenlalion oflhis rule 
by the Cuslmm Service. 

4. Requests for revl..:w by the Spedal Counsel. 

The Special Counsel filed no fcqueSG for regulation review in calendar year 1980. 

CONCLUSION 

The first year ofthe Board's opemtions was cxdting b;:Cilib? oflile newnci,S of tile "grnc), mid the significant 
challenges which accompanied its fledgling sliltus. Nonelhelim, in its initial y.'or ill? Board wa;:; able 10 
establish a firm foundation fQf growth. 

tT11;~'l.lhe second year Qfits existt'l'.t'e. the Doard has enjoyed the produclivitj> resulting from its mawnllion. 
SYSKlflS whieh were previously impJen'.enled were e:-:pauded imd improved, New systems were :ntrOdUCl'<l. The­
Rccomplishment ofbotr.lasks was fa.,;ilitatcd und enhanced by siaffwho urc now eXp;"rlenced 

and knowledgeable in the duties of the Board The prediction of last year tha1lhi$ year would be 
cnaraelfrizffi by gm'~1h and blJilding ha~ come tme. Moreovcr, it has C0111(, hue ii, a manner beneficial (0 
those Inknded lQ reap the beJ)cl1l~ of civil :;crviee reform, 

Dtning IS31 the Board e:-:peo.;ts that it will conlillue to face new and different challeuges. However, il is als{) the 
sincere hope of tho;; BOJrd that its actoomplishrnents over the las1 two years 11:l\'e been sueh as to creaie n 
framework wherc it can conduct' bus.iness as usual" and Lhall'he melluing of this tenll will be the successful, 
efTcctive, «nd eBlcienl fuli1!lmcnt of t!w Board's ~latutory duties, 
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