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Susan Tsui Grundmann, Chairman 
Anne M. Wagner, Vice Chairman 

 

FINAL ORDER 

The appellant has filed a petition for review in this case asking us to 

reconsider the initial decision issued by the administrative judge.  We grant 

petitions such as this one only when significant new evidence is presented to us 

                                              
* A nonprecedential order is one that the Board has determined does not add 
significantly to the body of MSPB case law.  Parties may cite nonprecedential orders, 
but such orders have no precedential value; the Board and administrative judges are not 
required to follow or distinguish them in any future decisions.  In contrast, a 
precedential decision issued as an Opinion and Order has been identified by the Board 
as significantly contributing to the Board's case law.  See 5 C.F.R. § 1201.117(c). 

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?YEAR=current&TITLE=5&PART=1201&SECTION=117&TYPE=PDF
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that was not available for consideration earlier or when the administrative judge 

made an error interpreting a law or regulation.  The regulation that establishes 

this standard of review is found in Title 5 of the Code of Federal Regulations, 

section 1201.115 (5 C.F.R. § 1201.115).    

DISCUSSION OF ARGUMENTS ON REVIEW 
The appellant has the burden of proof on the issue of jurisdiction and when 

an appellant makes a nonfrivolous allegation of Board jurisdiction over an appeal, 

the appellant is entitled to a hearing on the jurisdictional question.  Garcia v. 

Department of Homeland Security, 437 F.3d 1322, 1344 (Fed. Cir. 2006) (en 

banc).  Nonfrivolous allegations of Board jurisdiction are allegations of fact 

which. if proven, could establish a prima facie case that the Board has 

jurisdiction over the matter at issue.  Ferdon v. U.S. Postal Service, 60 M.S.P.R. 

325, 329 (1994).  

An employee-initiated action, such as a resignation, is presumed to be 

voluntary, and thus outside the Board’s jurisdiction, unless the employee presents 

sufficient evidence to establish that the action was obtained through duress or 

coercion or shows that a reasonable person would have been misled by the 

agency.  Staats v. U.S. Postal Service, 99 F.3d 1120, 1123-24 (Fed. Cir. 1996); 

Levy v. Department of Homeland Security, 109 M.S.P.R. 444, ¶ 13 (2008). The 

touchstone of the “voluntariness” analysis is whether, considering the totality of 

the circumstances, factors operated on the employee’s decision-making process 

that deprived him of freedom of choice.  Levy, 109 M.S.P.R. 444, ¶ 13.  

Application of this totality of the circumstances test must be gauged by an 

objective standard rather than by the employee’s purely subjective evaluation.  

Heining v. General Services Administration, 68 M.S.P.R. 513, 520 (1995). 

Where, as here, an agency decides to remove an employee and the 

employee resigns before the effective date of the removal, the resignation is 

deemed involuntary if the agency knew that the reason for the threatened removal 

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?YEAR=current&TITLE=5&PART=1201&SECTION=115&TYPE=PDF
http://lawlibrary.rutgers.edu/resource.org/fed_reporter/F3/437/437.F3d.1322.html
http://www.mspb.gov/netsearch/getdecision.aspx?volume=60&page=325
http://www.mspb.gov/netsearch/getdecision.aspx?volume=60&page=325
http://lawlibrary.rutgers.edu/resource.org/fed_reporter/F3/99/99.F3d.1120.html
http://www.mspb.gov/netsearch/getdecision.aspx?volume=109&page=444
http://www.mspb.gov/netsearch/getdecision.aspx?volume=109&page=444
http://www.mspb.gov/netsearch/getdecision.aspx?volume=68&page=513
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could not be substantiated.  See Schultz v. U.S. Navy, 810 F.2d 1133, 1136-37 

(Fed. Cir. 1987); See also Williams v. Department of Health and Human 

Services, 112 M.S.P.R. 628, ¶7 (2009).   

The appellant reiterates on review the primary arguments he raised below.  

Specifically, he claims that his resignation was involuntary because he was under 

the influence of medication that kept him from thinking clearly at the time he 

allegedly confessed to the charge.  He also claims that the criminal investigator 

bullied him into the confession by threatening him with jail time.  See Petition for 

Review (PFR), Tab 1.  He also claims that the administrative judge improperly 

weighed the strength of the agency’s evidence against him in deciding to dismiss 

the appeal without a hearing.   

The record contains an investigative summary from a criminal investigator 

dated February 1, 2011, in which the appellant appears to confess to twice having 

paid a female hospital patient to have sexual relations with him in a hospital 

closet during his duty shift.  The appellant resigned on May 27, 2011, about a 

week after the agency issued a decision letter stating that he would be removed 

effective May 30 for this alleged misconduct.  

Under Schultz, the key issue concerning the voluntariness of the appellant’s 

resignation is whether the agency knew that its decision to remove the appellant 

could not be substantiated.  Here, the primary evidence supporting the charge was 

the appellant’s alleged confession to the criminal investigator.  The appellant 

alleges that the confession was coerced by a threat of jail time and was also 

rendered unreliable by medicine he was taking at the time which kept him from 

thinking clearly.  While these counterarguments might have ultimately convinced 

a Board fact-finder that the charge could not be sustained, they do not in our view 

support an inference that the agency knew its charge was fatally flawed.  Nor do 

the appellant’s arguments convince us that the agency took an unsubstantiated 

action against him solely to coerce his resignation.   

http://lawlibrary.rutgers.edu/resource.org/fed_reporter/F2/810/810.F2d.1133.html
http://www.mspb.gov/netsearch/getdecision.aspx?volume=112&page=628
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The appellant was properly advised of his appeal rights to the Board within 

the decision letter and there is no indication that any agency official coerced or 

misled him into not filing an appeal.  The record establishes that the appellant 

was free to challenge the merits of the removal, but opted not to do so based on 

advice from a union representative with no connection to the agency. Based on 

the totality of the evidence in the record, the administrative judge correctly found 

that the appellant’s counterarguments to the charge, even if true, fell short of 

demonstrating a non-frivolous allegation that his resignation was involuntary.   

The appellant also claims that the administrative judge made improper 

credibility judgments favoring the agency’s evidence over his without holding a 

hearing. Specifically, he complained that the administrative judge received and 

considered his alleged confession despite his arguments that he did not sign the 

alleged confession and disputed its content. When deciding whether the appellant 

has made a nonfrivolous allegation of jurisdiction entitling him to a hearing, the 

administrative judge may consider the agency’s documentary submissions.  

However, to the extent that the agency’s evidence constitutes mere factual 

contradiction of the appellant’s otherwise adequate prima facie showing of 

jurisdiction, the administrative judge may not weigh evidence and resolve 

conflicting assertions of the parties and the agency’s evidence may not be 

dispositive. Ferdon, 60 M.S.P.R. at 329.   

The appellant’s argument that the administrative judge improperly weighed 

the evidentiary value to be given to his alleged confession is not supported by the 

record.  The administrative judge made no finding about whether the appellant 

actually confessed to the charge, and instead made a finding that “the appellant 

has failed to show any correlation between what he alleged occurred at the 

investigative interview on February 1, 2011, even if accurate, and his resignation 

close to four months later after he received the agency’s proposal action . . . .” In 

other words, the administrative judge took the appellant’s account of the 

circumstances surrounding the alleged confession to be true, but found they had 
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little bearing on the issue of whether the appellant’s resignation several months 

later was involuntary.  We discern no error in the administrative judge’s analysis, 

and find no merit in the appellant’s contention that the administrative judge 

improperly favored competing evidence about the circumstances surrounding his 

alleged confession.  

While the appellant disputes the charge and claims that his alleged 

confession was coerced and unreliable, there is no indication that he was 

prevented by the agency from challenging the validity of the agency’s charge. 

The appellant opted not to fight his removal based on what he considered bad 

advice from a union representative.  There is no evidence suggesting that this 

advisor was acting on behalf of the agency while giving this advice. Nor does the 

record support a finding that the agency believed it would be unable to prevail on 

the charge, or that the administrative judge improperly weighed the evidence 

without a hearing.  We therefore conclude that the administrative judge correctly 

found that the appellant failed to meet his burden of establishing Board 

jurisdiction over this appeal.  We further find that there is no new, previously 

unavailable, evidence and that the administrative judge made no error in law or 

regulation that affects the outcome.  5 C.F.R. § 1201.115(d).  Accordingly, we 

DENY the petition for review.  Except as modified by this Final Order, the initial 

decision of the administrative judge is the Board’s final decision.   

NOTICE TO THE APPELLANT REGARDING 
YOUR FURTHER REVIEW RIGHTS 

This is the Board's final decision in this matter.  5 C.F.R. § 1201.113.  You 

have the right to request the United States Court of Appeals for the Federal 

Circuit to review this final decision.  You must submit your request to the court 

at the following address: 

United States Court of Appeals 
for the Federal Circuit 

717 Madison Place, N.W. 
Washington, DC 20439 

http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?YEAR=current&TITLE=5&PART=1201&SECTION=115&TYPE=PDF
http://frwebgate.access.gpo.gov/cgi-bin/get-cfr.cgi?YEAR=current&TITLE=5&PART=1201&SECTION=113&TYPE=PDF
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The court must receive your request for review no later than 60 calendar days 

after your receipt of this order.  If you have a representative in this case, and your 

representative receives this order before you do, then you must file with the court 

no later than 60 calendar days after receipt by your representative.  If you choose 

to file, be very careful to file on time.  The court has held that normally it does 

not have the authority to waive this statutory deadline and that filings that do not 

comply with the deadline must be dismissed.  See Pinat v. Office of Personnel 

Management, 931 F.2d 1544 (Fed. Cir. 1991). 

If you need further information about your right to appeal this decision to 

court, you should refer to the federal law that gives you this right.  It is found in 

Title 5 of the United States Code, section 7703 (5 U.S.C. § 7703).  You may read 

this law, as well as review the Board’s regulations and other related material, at 

our website, http://www.mspb.gov.  Additional information is available at the 

court's website, www.cafc.uscourts.gov.  Of particular relevance is the court's 

"Guide for Pro Se Petitioners and Appellants," which is contained within the 

court's Rules of Practice, and Forms 5, 6, and 11. 

 

 

FOR THE BOARD: 

Washington, D.C. 

______________________________ 
William D. Spencer 
Clerk of the Board 

 
 

http://lawlibrary.rutgers.edu/resource.org/fed_reporter/F2/931/931.F2d.1544.html
http://www.law.cornell.edu/uscode/5/7703.html
http://www.mspb.gov/
http://www.cafc.uscourts.gov/
http://www.cafc.uscourts.gov/index.php?option=com_content&view=article&id=191&Itemid=102
http://www.cafc.uscourts.gov/index.php?option=com_content&view=article&id=184&Itemid=116
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