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Ellingwood concurs in part and dissents in part.

O P I N I O N AND O R D E R

The appe l lan t pet i t ioned the B o a r d ' s Denver R e g i o n a l O f f i c e

for appeal of the a g e n c y ' s ac t ion r e m o v i n g him f rom the pos i t i on

of City Letter Carrier, e f fec t ive November 1, 1984. The agency

based i ts ac t ion on charges of dev ia t ing f rom iiis a s s i g n e d

route, fa lse ly s tat ing that he needed ove r t ime , and fraudulent ly

m is rep resen t i ng the time worked.^/ The total time i n v o l v e d was

two hours and nine minutes.

The presiding off icial found on appeal that the agency

proved the charges by preponderant ev idence . She found further,

however , that the appel lant proved his removal was a pretext for

*/ While the agency characterized its first charge as
"""unacceptable work performance," "deviat ion from ass igned
route" appears to be as much "misconduct" as the two other
charges which the agency character ized as such.



racial ( b l a c k ) d i sc r im ina t i on . She then found remova l to be an

over ly harsh penal ty and m i t i ga ted the penal ty to a 60-day

suspens ion .£ /

The agency f i led a pet i t ion for r e v i e w of the initial

dec i s i on a rgu ing that the pres id ing o f f i c i a l e r red in m i t i g a t i n g

the penalty and in f inding that the a g e n c y ' s reasons for remov ing

the appe l l an t were pretextual . We hereby GRAM the a g e n c y ' s

pet i t ion under 5 U . S . C . § ? 7 0 1 ( e ) ( l ) .

The appel lant had a l l eged before the p r e s i d i n g o f f i c i a l that

three non -b l ack employees who commi t ted s im i la r o f f e n s e s r e c e i v e d

only le t ters of warn ing . He a l s o a l l e g e d a pattern of

d isc r iminat ion . We h a v e r e v i e w e d the e v i d e n c e of record in

suppor t of these c la ims and f ind it i nsu f f i c ien t to prove rac ia l

d i sc r im ina t i on .

The record con ta ins c o p i e s of le t ters of w a r n i n g to two

non-b lack emp loyees fo r d e v i a t i n g f rom their a s s i g n e d routes .

H o w e v e r , these emp loyees were c h a r g e d wi th only one inc ident

e a c h , and they were not charged with m is rep resen t i ng the > o u r s

worked . Further, one incident i n v o l v e d only a 20-minute

devi ati on.

In addi t ion to the two let ters of w a r n i n g in the record, a

third non -b l ack emp loyee , Larry McDona ld , t es t i f i ed at the

hear ing on appeal that he rece ived a letter of w a r n i n g and was

required to take a one-hour lunch break for severa l months as a

result of his be ing obse rved e x p a n d i n g his lunch hour on a day

when he had been a l lowed to work over t ime. McDona ld was

permit ted to rep lace the time repor ted but not worked dur ing

overt ime hours.

The pres id ing off ic ial erred in mit igat ing the penalty af ter
Tinding prohibited discr iminat ion. If the appel lant had proved
his defense that the act ion on appeal was based on racial
discrimination, the removal should have been reversed under 5
U.S.C. § 7701 ( c ) .



Mr. Gene Reyno lds , another agency emp loyee , t es t i f i ed that

James Morgan f ie ld , the a p p e l l a n t ' s s u p e r v i s o r and the p r o p o s i n g

o f f ic ia l in this c a s e , a s k e d h im for cer ta in in fo rmat ion

regard ing the frequency of personal te lephone c a l l s by two

employees who were b lack . The appe l lan t p ro f f e red this tes t imony

in support of his c la im of a pat tern of rac ia l ( b l a c k )

d i sc r im ina t ion . Reyno lds further tes t i f i ed more g e n e r a l l y as to

h is fee l ing that b lack ma les were d i s c r im ina ted a g a i n s t a t h is

s ta t ion . In the a b s e n c e of any e v i d e n c e rega rd ing the rac ia l

compos i t ion of the o f f i ce or ac t ions taken aga ins t other b l a c k

emp loyees , we can not f ind that this e v i d e n c e p r o v e s that the

a p p e l l a n t ' s removal was a pretext for rac ia l d i sc r im ina t i on .

The p res id ing o f f i c i a l found that the fac t of an

inves t i ga t i on held in the a p p e l l a n t ' s c a s e and not in the c a s e s

of the three other emp loyees noted a b o v e , who deviated

from their mail routes and /o r e x p a n d e d their lunch hours ,

cons t i tu ted e v i d e n c e of d isc r im ina t ion . We d i sag ree and f ind that

factua l d i f f e r e n c e s e x p l a i n the d i f f e r e n c e in t reatment . The

three other employees were o b s e r v e d in under tak ing the

proh ib i ted ac t iv i ty by ei ther the pos tmaster or by a supe rv i so r .

The charges aga ins t the appel lant stemmed f rom an inves t iga t ion

fo l l ow ing a compla int by a postal patron who reported s e e i n g the

appe l lan t ' s postal vehicle at his home during the workday over a

period of time.

Contrary to the presiding o f f i c i a l ' s f indings on the

discr iminat ion c la im, the Board conc ludes that the appel lant did

not support his a f f i rmat ive defense of racial d iscr iminat ion by

preponderant ev idence. See Weaver v. Department of Navy, 2

M.S.P.R. 129, 133 (1980) (in rev iew ing an initial dec is ion, the

Board 1s free to substitute its own determinat ions of fact for

those of the presiding of f ic ia l , g iv ing the presid ing o f f i c i a l ' s

findings only so much weight as may be warranted by the record

and by the strength of the presiding o f f i c ia l ' s reason ing) . We



agree, however , wi th the presid ing o f f i c i a l ' s deternination that

the agency p roved its charges aga ins t the appe l l an t by a

p reponde rance of the ev idence . We shal l there fo re c o n s i d e r the

a p p r o p r i a t e n e s s o f the removal penal ty under D o u c l a s v . V e t e r a n s

Admin is t ra t ion , 5 HSPB 331 (1981).

The c h a r g e s sus ta ined aga ins t t h e • a p p e l 1 ant are very

se r ious , in our v i e w . As the pos tmaster tes t i f ied , the

appe l l an t ' s ac t ions re f lec ted negat ive ly on his in tegr i ty as a

Postal Se rv i ce employee. On the other hand, the appe l lan t had 20

years of federa l s e r v i c e and had worked for the Posta l S e r v i c e

for a lmos t eight years with no meaningfu l prior d i s c i p l i n a r y

record. £. / A l s o , wh i le the charges s u s t a i n e d a g a i n s t the

appel lant are more ser ious than the o f f e n s e s for wh i ch the

employees noted a b o v e r e c e i v e d letters o f w a r n i n g , we b e l i e v e

that removal is c o m p a r a t i v e l y still too harsh a penal ty in this

c a s e . A l though the pos tmaster , who was the dec id ing o f f i c ia l in

this c a s e ^ tes t i f ied that p rog ress i ve d isc ip l ine need not be

appl ied in f raud c a s e s , we f ind that this appe l l an t s h o u l d h a v e

the opportuni ty for rehabi l i tat ion. We therefore c o n c l u d e that

the maximum reasonab le penalty in this c a s e is a 60-day

suspens i on.

A c c o r d i n g l y , the initial dec is ion da ted toarch 20,

1985, is hereby AFF IRMED as MODIFIED herein. The agency is

ORDERED to cancel the removal action against the appel lant ,

subst i tute a 60-day suspens ion without pay, and award the

appellant back pay and other benef i ts for the appropr ia te time

period under its regulations. Proof of comp l i ance with

this order shall be submitted by the agency to the Clerk of the

/ In d iscuss ing the appropr iateness of the penalty, the
presiding off ic ial considered the appe l lan t ' s prior discipl ine
consisting of a letter of warning for not closing the door of his
vehicle whi le del iver ing mail. The postmaster test i f ied that he
considered the appe l lant 's past record in deciding to remove the
appellant. The appel lant 's removal notice, however , does not
mention the agency ' s considerat ion of any prior discipl inary
actions. We find, nonetheless, that even upon considerat ion of
the letter of warning, the penalty of removal is excess ive in
this case. See Plath v. Department of Just ice, 11 MSPB 65, 66-67
(1982). ~



B o a r d w i th in twenty ( 2 0 ) days o f the i s s u a n c e o f th is o p i n i o n .

Any pet i t ion for en fo rcemen t of this order shal l be made to the

D e n v e r Regional O f f i c e in a c c o r d a n c e wi th 5 C . F . R .

§ 1201.181( a).

Th i s is the final order of the Merit Sys tems

P ro tec t i on Boa rd in this a p p e a l . 5 C . F . R . § 1201 .113 (c ) .

The appel lant has the s tatutory right under 5 U . S . C

§ 7 7 0 2 ( b ) ( l ) to pet i t ion the Equal Employment Oppor tun i ty

C o m m i s s i o n ( E E O C ) fo r c o n s i d e r a t i o n o f the B o a r d ' s f inal

d e c i s i o n w i th respec t to c l a i m s o f p roh ib i ted d i s c r i m i n a t i o n .

The s tatute requires at 5 U . S . C . § 7 > 0 2 ( b ) ( l ) that such a

pet i t ion be f i led wi th the EEOC w i th in thirty ( 3 0 ) days a f te r

not ice of this dec is ion .

If the appe l lan t e l e c t s not to pet i t ion the E E O C for fur ther

rev iew , the appe l lan t has the statutory right under 5 U . S . C .

§ 7 7 0 3 ( b ) ( 2 ) to f i le a c iv i l ac t i on in an appropr ia te Un i ted

States Dis t r ic t Court w i th respec t to such prohib i ted

d i sc r im ina t i on c l a i m s . The s ta tu te requ i res at 5 U - S . C .

§ 7 7 0 3 ( b ) ( 2 ) that such a civi l act ion be f i led in a Un i ted Sta tes

Dist r ic t Court not later than thirty ( 3 0 ) days af ter the

appe l l an t ' s receipt of this order. In such an ac t i on i n v o l v i n g a

c la im o f d i s c r i m i n a t i o n based on race , c o l o r , re l ig ion, s e x ,

national or ig in, or a hand icapp ing cond i t ion , the appe l lan t has

the statutory right under 42 U . S . C . § 2 0 0 0 e 5 ( f ) - ( k ) , and 29

U.S .C . § 794a , to request representat ion by a cour t -appointed

lawyer , and to request wa ive r of any requirement of prepayment of

fees , c o s t s , or other securi ty.

If the appel lant chooses not to pursue the d iscr iminat ion

issue before the EEOC or a United States Distr ict Court, the

appellant has the statutory right under 5 U . S . C * § 7703 to seek

judicial rev iew, if the Court has jur isdict ion, of the B o a r d ' s

final decis ion on issues other than prohibited discr iminat ion

before the United States Court of Appeals for the Federal

Circuit, 717 Madison P lace, N . W . , Wash ington, D .C. 20439. The



statute requ i res at 5 U . S . C . § 7 7 0 3 ( b ) ( l ) that a pe t i t i on for

such judic ia l rev iew be rece ived by the Court no later than

thirty ( 3 0 ) days a f t e r the a p p e l l a n t ' s receipt o f this o rde r .

FOR THE B U A R D :

(obert^ t . Tay lo /
C le rk of the Bo

W a s h i ngton, D.C .



O P I N I O N OF C H A I R M A N H E R B E R T E . E L L I N G W O O D C O N C U R R I N G IN P A R T AND

D I S S E N T I N G IN P A R T

W h i l e I concur wi th the m a j o r i t y ' s f ac tua l f i nd ings and

legal c o n c l u s i o n s c o n c e r n i n g the mer i t s of the c h a r g e s and the

a p p e l l a n t ' s a f f i r m a t i v e de fense , I c a n n o t concu r w i th the

m a j o r i t y ' s ho ld ing with respect to mi t iga t ion of the remova l

penalty to a 60-day s u s p e n s i o n .

The ma jo r i t y ' s ho ld ing is b a s e d p r imar i l y on the p r i n c i p l e s

of " p r o g r e s s i v e d isc ip l ine" and " l i ke pena l t i es for l ike

o f f e n s e s . " The major i ty f inds that the appe l lan t had no

mean ing fu l prior d isc ip l ina ry r e c o r d , and that wh i le the

a p p e l l a n t ' s m isconduc t was nore s e r i o u s than that o f the th ree

employees who rece i ved le t te rs of w a r n i n g i t did not w a r r a n t a

penal ty of remova l .

I bel ieve that the m a j o r i t y ' s ana lys is fa i ls to a p p r e c i a t e

the s ign i f i cance of the d is t inc t ion be tween the appe l lan t and

those a l leged ly s imi lar ly s i tua ted . The other emp loyees we re

charged with either dev ia t i ng f rom their a s s i g n e d routes or

expand ing their lunch hours . They were not charged add i t iona l l y ,

as was the appel lant , with m is rep resen t i ng hours wo rked and

fa ls i fy ing requests for over t ime. The appe l lan t ' s conduct in

stat ing on three consecut ive days that he needed overt ime to

complete his route and thereafter tak ing personal time during

duty hours const i tuted deliberate fa ls i f icat ion which obv ious ly

undermines the agency 's needed trust in the appellant as an
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employee. B a s e d on these cons ide ra t i ons , I wou ld hold that the

a g e n c y ' s s e l e c t i o n o f the remova l pena l ty was w i th in the bounds

o f r e a s o n a b l e n e s s .

I the re fo re respec t f u l l y d i s s e n t in that regard .

Herbert E. E l l i n g w o o d , Cha i rman

W a s h i n g t o n , D .C .


