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OPINION AND ORDER

The Office of Personnel Management (OFM' has requested the
Board to stay enforcement of its November 1, 1%&a ~rder in this
case pending outcome of its petition for judicial review to
the United States Court of Appeals for the Federal Circuit. That
order directed the Mine and Safety Health Administration (MSHA)
to cancel its unlawful furlough of 122 employees.

 §

On December 15, 1981, Congress passed a Continuing
Resolution which, among other things, prohibited MSHA from
obligating or expending funds:

to prescribe, issue, administer or enforce any

standard, rule, regulation or order under the

Federal Mine Safety and Health Act of 1977 with

respect to any independent construction contractor

who is engaged by an operator for the

construction, repair or alteration »f structures,

facilities, utilities or private ways or roads
located on (or appurtenant to) the surface areas

I/ R 1ist of the appellants is contained in the appendix to
this opinion.
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of any coal or other mine, and whose employees

work in a specifically demaracated area, separate

from actual mining or extraction activities:

Provided, that no funds shall be obligated or

expended to prescribe, issue, administer or

enforce any standard, rule, regqulation or order

-under the Federal Mine Safety and Health Act of

1977 on any State or political subdivision

thereof.
Pub, L. No. 97-92, 95 Stat. 1183, 1199 (1981l). As a result of
this resolution, MSHA furloughed each of the appellants from
ganuary 3 to February 2, 1982. Relying on OPM's emergency
furlough regulation, 5 C.F.R. § 752.404(d)(2)2/, MSHA took the
actions without providing appellants 30-days' notice or an
opportunity to reply, two procedures required by 5 U.S.C. §
7513. On appeal, the Board found that OPM's emergency furlough
regulation was inconsistent with 5 U.S.C. § 7513 and held that
the regulation was invalid. The Board then found that MSHA's
failure to provide appellants with a 30-days' advance written
notice and an opportunity to reply constituted harmful error and
reversed the actions.
1X

The granting of a stay depends on analysis of four criteria:

(1) the likelihood OPM will succeed on the merits of

2/ That regulation provides:

[tlhe advance written notice and opportunity to
answer are not necessary for furlough without pay
due to unforeseeable circumstances, such as sudden
breakdowns in equipment, acts of God, or sudden
emergencies regquiring immediate curtailment of
activities.
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pecition for judicial review (2) irreparable injury; (3)

substantial harm to other parties interested in the proceeding

n

.
L

and (4) the public interest. National Association of

Farmworkers, et. al. v. Marshall, 628 F.28 604 (D.C. Cir.

1980); Parton v. Federal Communications Commission, 9 MSPB

278 (1982); Fucik v. Department of Housing and Urban

Development, 9 MSPE 847, 848 (1982). In each case, the Board
weighs the likelihood of success against the other three
criteria. 1In those cases where the last three criteria strongly
favor the granting of a stay, a stay will be granted if a serious
_2gal question exists on the merits. 1If support for a stay by
.he last three criteria is slight, however, a stay will be

granted only if the likelihood of success is strong. Washinaton

cetropolitan Area Transit Commission v. Holiday Tours, Inc.,

559 Fr,24 841 (D.C. Cir. 1977). Berard v. Office of Personnel

tianagement, MSPB Docket No. DC08318210739 {(November 15, 1984) .

A. THE LIRKELIHOOD THAT OPM WILL SUCCEED
ON THE MERITS.

OPM argues that the Board's order invalidating the emergency
furlough requlation and reversing MSHA's actions against
appellants was erronecus. First, OPM contends that the 3d~day
notice provision in 5 U.S.C. § 7513(b) does not apply to cases,
such as these, where the furloughs are caused by an unforeseeable
event. Second, OPﬁ contends that the emergency furlough
regulation was a2 valid exercise of its regulatory authorityv.

Third, OPM contends that the Board's decision is incorrect
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because compliance with it would require MSHA to violate the
Anti-Deficiency Act, 31 U.S.C. § 1341. Finally, OPM contends
that the decision is incorrect because it contains 'numefous
errors of law."

These contentions lack merit. OPM does not cite any
authority for any of these arguments. In addition, as explained
in the Board's decision, 5 U.S.C. § 7513 and its legislative
history clearly show that OPM exceeded its authority when it
enacted the emergency furlough regulation. Moreover, OPM does
not specify the alieged "numerous errors of law" it claims the
Board committed in the decision. Under these circumstances, we
find that OPM has neither raised a serious legal gquestion about
the correctness of the Board's decision nor shown that it is
likely to succeed cn the merits of its petition.

B. IRREPARABLE INJURY, HARM TO OTHER INTERESTED PARTIES,

AND THE PUBLIC INTEREST

OPM argues that compliance with tne Board's decision would
irreparably harm MSHA since compliance would constitute a per
Se violation of the Anti-Deficiency Act and would leéve the
agency and its officials vulnerable to legal liability and
prosecution. OPM has not shown, however, that compliance would
violaté\{he Anti-Deficiency Act. The plain language of the
statute does not lead to OPM's conclusion, and OPM has not cited
any other authority to support its position. While we recognize

that the Anti-Deficiency Act prohibits the expenditure or
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obligation of f»ris in the absence of appropriations2/, the
order in this case would not require such an action. The funding
restriction did not reduce MSHA's appropriation; it only
prohibited expenditures on certain functions. As long as MSHA
does not spend money on the prehibited functions, the
Anti-Deficiency Act will not be violated. C.f. 60 Comp. Gen.
440. Since the Board's order would not require MSHA to spend
money on the prohibited functions, compliance will not violate
the Act. Indeed, MSHA apparently recognized this itself when it
continued to employ appellants in some capacity for two weeks
after the enactment of the funding restriction. Accordingly, we
find that OPM has failed to show that compliance would result in
irreparable harm to MSHA.

Next, OPM asserts that a stay would not substantially harm
the appellants because they will eventually receive back pay for
their furloughs if it loses its appeal. But O?M's argument

ignores the fact that more than three years have elapsed since

2/ The Anti-Deficiency Act provides:

(a) (1) An officer or employee of the United States
Government or of the District of Columbia
Government may not --

{4} make or authorize an expenditure or
obligation exceeding an amount available
in an appropriation or fund for the
expenditure or obligation; or

(B) involve either governmen: in a
contrzt or obligation for the payment
of muney before an appropriation is made
unless authorized by law.

31 U.S5.C. § 1341.
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appellants were furloughed. On this record, OPM has fziled to
prove that further delay will not substantially harm appellante.

Finally, OP¥ argues that a stay would promote the putblic
interest. According to OPM, enforcement of the orcder pending
judicial review will create tension between the executive and
legislative branches of government and will undermine the
public's confidence in the government's expenditure of mcney.
These assertions, however, are based on the premise that there is
a serious legal gquestion concerning the correctness of the
Board's decision. Here OPM has not been able to demonstrate that
such a question exists. Consequently, OPM's arguments that a
stay will promote the public interest are not supported. 1In our
view, the public interest will be better served by MSHA's prompt
compliance with the Board's order.

III

In summary, we find that OPM has not shown that the Board's
decision either raises a serious legal question or that it is
likely to succeed on the merits of its appeal. We also find
that OPM has not shown that MSHA will suffer irreparable harm by
the denial of the stay, that the interests of the appellants will

not be substantially harmed, or that the public interest favors
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granting the stay. Aaccordingly, OPM's request for a stay is
DENIED. MSHA shall forward proof of compliance with the Board's

order in this case within 15 days of this order.

Jusflo
!kﬂxm . Taylor

Clerk of t.he Board

FOR THE BOARD:

Washington, D.C.



e -,
-, u‘

8§an1ey Anarzjkwski v..napaétnent'of Labor

Stephen J. Moyer, Jt.
Robert L. Carter
Pernando Etxegoien
B.X. Kroebel

Alax 2Zukowski

Marion E. Seymour
Prank J. Promutico, 8r.
Walter T. McGinn
Blwood 5. Prederick
Carl W, Liddeke
Charles R. Delmont
John W. Peck

Robert L. Polkinghocne
Roger F. McClintoek
Wendell C. Ensminger
Charles E. Rines

John J. Sears
Tauno J, Jowinco
~Thomas R. Rezsnyak
Eenneth G. Bare

Ronald E. Brendle
Larry ®. Brendle
Ralph Eopkins
Marnuel E. Platerzo
Gary Kettelkamp
Raymond C. Weston
Joseph C. Bugni
¥illiam Parhola
Linda A. Lamice
Raymond ¥. Drake
John J. Perron
Carl F. Spohn
John 8. Pattezson
Elizabeth Lazarow
Norman W. Millazd
Charlie A. Racola
Acthur J. Toscano
Ronald M. Mesu
William A. Conway
Randall L. Gadway

Richard Ehchardt
ponald C. Fowler
Barl Giovannini
Everest Bmes

. i mu— o — i

.Appendix

KSPB Docket No.
PR07528210189
PED7528210181
PB07528210182
PHO7528210183
PR07528210184
PR07528210185
PH07528210186
PH07528210187
PE07528210188
PR07528210190
PR075282101%1
PHO7528210192
PR07528210193
PR07528210194
PHOT7528210195
PB07528210203
PH07538210211)

RY07528210712
WY07528210713
NY07528210714
NY07528210715

NY07528210716
NY07528210717
NY07528210718
NY07528210719
NY07528210720
NY07528210721
KY07528210722
RY07528210723
NY07528210724
NY07528210725
NY07528210726
WY07528210727
NY($7528210728
NY07528210729
NY07528210730
WY07528210731
NY07528210732
NY07528210733
N707528210734
WY07528210735

BN07528210102
BN07528210101
PN07528210104
BN07528210103



Arncld P, Kerber
Wilber S8ynhorst
Donald Theisen
Joan Hakeran
Ronald Simpson
.Richard White
Elmer Hichols

Steven B. Pedroza
| Benry S. Branom
Stephen R. Kirk
George L. Newlln
Millard P. Snith

Barold T. Ashein
Verne E. Boston
Dean A. Horning
John Myron De Vore
Terry P. Hasters
Robert B, Burtcher
Robert W, Doney
Sam A. mrtln .

. Charles E. Peaton
Normon A. Lavalle

George A, Mainprize

pavid L. Briscoe
Esnesto Montoya
Dennis A. Heater
Robert E, Barl
Carl L. Bmith

Mario M. Solano, Jr.

Dennisc Alfred Datil
Lercy F. Parmeley
Donna C. Johnston
Robert 5. Buxton
Margie I. Landuyt
Charles M. Blentz
Randall G. White
Wiliam C. Novinger
Troy Bullard
Oneth L. Jones
Rita R. Pleener

Carolyn P. Wojtasik

Marlys L. Sawyer

DE07528210072
DE07528210078
DE07528210079
DEC752B2100840
DE07528210081
DED7528210082

'DED7528210083

DA07528210300
DPADT7528210307
DACG75282102590
DAD7528210297
DA07528210298

§E07528210087
SE07528210090
£E07528210108
SE07528210088
§E07528210089
SEQ07528210107
5L07528210073

" S§L07528210074

8L07528210075
5L07528210076
5107528210077
5107528210078
§L07528210079
§L07528210080
8L07528210081
8107528210082
8L07528210083
5107528210084
S107528210085
$107528210086
§L07528210087
8L07528219089
8L07528210090
§1L07528210051
§L07528210092
§107528210098
SL07528210099
SL07528210103
5107528210104
$L07528210105



Verl C. Thonas -
Harvey M. Osborn
Pavid A. Bright
Donnld L. Canfield
Bdvard A. Jellison
Charles Morgan °
Richard J. Ogden
Jehn W, Pfafft
Bill D, Bengon '
Charles J. Ambrose
{foward ¥, Kosniek
Robert D. Plowers
-Joe Sanchez

Albert Q. Chzistensen

Letroy L. Geyman
Billie G. Alverson
Sara P, Boyd .
Darrell Brennan
Charles D. Coz
Donald B. Craig
Robert L. Everett
John A. Prantz
Clyde B. Gilliam
David 8. Gilzeath
Billy Joe Grubb
Jacob R. BHarju
Thel D. EBill
Charles W. Isbell
Bzra I. Killian
Gary L. Pelton
David Ramos

Mary B. Bchofill
Charles E. Stapleton
Bobby A. Underwood
William L. Wilkie

. MSPB Docket No. CH07528210199

CHO07528210202
Cr07528210229%
Cr07528210233
CR07528210236
CHO07528210242
CH07528210223
CB07528210222
CR07528210235
CH07528210227
CB07528210232
CH07528210238
CH07528210234
CHO75268210237

AT07528210499
AT07528210450
AT07528210471
AT07528210470
AT07528210459
AT07528210482
AT07528210454
AT07528210472
AT07528210418
AT07528210444
AT07528210473
AT07528210476
AT07525210468
AT07528210443
AT07528210474
AT07528210469
AT07528210483
AT07528210498
AT07528210480
AT07528210475
AT07528210484



CERTIFICATE OF SQRVICE
I hereby certify under penalty of perjury that on this
day of February, 1984, I cause to be placed in the United States
mail (first-class mail, postage prepaid) a copy of "PETITION FOR
REVIEW OF A DECISION OF THE MERIT SYSTEMS PROTECTION BOARD"
addressed as follows:

Stanley Andrzjewski

¢/0 Charles M. Davis
NCF:LL~AFGE, AFL-CIO

3) Hopkins Plaza, Suite 913
Baltimore, MNaryland 21201

Marion B. Dickens

AFGE, AFL-CIQ Local 2139
P.0O. Box 2973

San Angelo, TX 76902

Stuart A. Kirsch, Staff Counsel
AFGE, Fifth District

510 Plaza Drive, Suite 2510
Colliege Park, Georgia 30349-6078

Henry S. Branom
2120 Oakvista Circle
Norman, Oklahoma 73071

Stephen R. Kirk
1813 Del Rancho
Izving, Texas 75061

George L. L. Newlin
2129 Allenhurst
Norman, Oklahoma 73071

Millard F. Smith
Route 1, Box 405
Lexington, Oklahoma 73051

Donald Theisen
12112nd Street, N.W.
Watertown, South bakota 57201

Joan Hakeman
165 6th Street, N.E.
Watertown, South Dakota 57201



-2

Richard white
1301 2nd Street, N.E.
Watertown, South Dakota 57201

Sam A. Martin
6922 Towerview
Topeka, Kansas 66619

George A. Mainprize
Post Qffice Box 225
Eudora, Kansas 55025

Normon A. LaValle
R-1, Box 269
Sullivan, Missouri 63080

Dennis A. Heater
Box $#14, 181 Agnes
Callenger, Iowa 50523

Margie L. Landuyt
1352 North Court
Marengo, Iowa 52301

Ernest L. Montoya
Box 1057, 68 Cedar Grove Drive
Rolla, Missouri 65401

Robert W. Doney
440 West Post Road, N.W.
Cedar Rapids, Iowa 52405

Charles W. Slentz
2024 Coldstream Avenue, N.E.
Cedar Rapids, Iowa 52402

Charles E. Peaton
Post Office Box 252
251 Franklin

Auburn, Kansas 66402

Troy Bullard
2102 Vichy Roadf
Rolla, Missouri 65401

David L. Briscoe
203 East Second Street
Rolla, Missouri

Robert E. Earl
23711 Cedar Drive
Waterloo, Nebraska 68069



-3~

Randall G. White
1829 4th Avenue, S.E.
Cedar Rapids, Iowa 52403

Carolyn F. Wojtasik
Post Office Box 186
Lecoma, Missouri 65540

Marlys L. Sawyer
2204 Vichy Road
Rolla, Missouri 65401

Mario M. Solano, Jr.
13615 Polk Plaza, 709
Omaha, Nebraska 68137

DPennis A. Danti
610 Tipton
Sullivan, Missouri 63080

Michael J. Negretti
88 Hannah Street
Sullivan, Missouri 63080

Robert S. Buxton
€604 Jane
Sullivan, Missouri 63080

Ben F. Furlong
Room 306, 717 South Houston
Tulsa, Okiahoma 7427

Rita Rae Fleener
Route 1
bayton, Jowa 50530

Donna C. Johnston
R. R. 4, Box 130Aa
Rolla, Missouri 65401

Carl L. Smith
1210 8th Avenue, N.
Humboldt, Iowa 50548

William C. Novinger
1089 Iowa Place
Omaha, Nebraska 68142

Oneth L. Jones
Route 2, Box 232
Bourbon, Missouri 65441



-

John M. DeVore
14408 - 448th Avenue SE
North Bend, Washington 98045

Terry P. Masters
42708 - 448th Avenue SE
North Bend, Washington 98045

Robert E. Burtcher
15332 N.E. 65th Street
Redmond, Washington 98052

Harold D. Asheim
628 - 155th Avenue SE
Bellevue, Washington 98007

Verne E. Boston
3016 Maryland #10
Longview, Washington 98652

Dean A. Hornung
13312 - 433rd Court SE
North Bend, Washington 98045

Leroy F. Parmeley
R! R. 3
Desoto, Missouri 63020

Verl €. Thomas
6083 Morningside Drive
Fairfield, Ohic 45014

Harvey M. Osborn
6372 Stonewall Lane
Fairfield, Ohio 45014

David A. Bright
2220 Sale Road
Columbus, Ohic 43224

Donald L. Canfield
Route #1, County Road 114
Mineral City, Ohio 44656

Edward A. Jezllison
Box 227
East Fultonham, Ohioc 43735

Charles Morgan
105 Universal Avenue
Jefferson City, Tennessee 37760



Richard J. Ogden
55 Harmon Drive
Lebanon, Illincis 62254

John W. Pfaff
705 Mechanic
Hillsboro, Illinois ©2049

Bill D. Henson
421 Henry Street
Gillespie, Illinois 62033

Charles J. Ambrose
243 East 2nd Street
Oglesby, Illinois 61348

Howard 1. Kosnick
Route 4
Ottawa, Iliinois 61350

Robert D. Flowers
127 7th Street _
LaSalle, Illinois 61301

Joe Sanchez
€36 Charters
LaSalle, Illinois 61301

Albert Q. Christenson
2204 Rock Street
Peru, Illinois 61354

Leroy L. Geyman

Rt. 2, 452

Tucker Road

Byron, Georgia 31008

Billie G. Alverson
12%0 Ashville Road, N.E.
Leeds, Alabama 35094

Sara F. Boyd
111 Everbright Avenue
Franklin, Tennessee 37064

Darrell Brennan
237 East Cornwall Road
Cary,; Ncrth Carolina 27511

Charles D. Cox
1210 Swearingen Avenue
Bartow, Florida 33830



Donald B. Craig
710 Countrywood Road
Franklin, Tennessee 37064

Robert L. Everett
Route 2, Box 5183
Pinson, Alabama 35126

John A. Frantz
Post Office Box 92
Thompson Station, Tennessee 37178

Clyde H. Gilliam
Post Office Box 3842
Birmingham, Alabama 35208

David S. Gilreath
Route 3, Box 12
Meontevalle, Alabama 35115

Billy J. Grubb
701 Cedar Lane, Apt. 131
Knoxville, Tennessee 37912

Jacob R. Harju
117 Canary Cove
Greenwood, Mississippi 38930

Thel D. Hill
Route 1, Box 331
Clayton, North Carolina 27520

Charles W. Isbell
Route 2, Box 962-E
Leeds, Alabama 35094

Bxxra L. Killian
518 Lee Drive
Morristown, Tennessee 37814

Gary L. Pelton
Post Office Box 401
Raleigh, WNorth Carolina 27602

David Ramos
3837 Mickey Street
Macon, Georgia 31200

Mary B. Schofill
1326 Laura Avenue

Warner Robins, Georgia 31093



-7

Charles E. Stapleton
1546 Columbia Avenue
Franklin, Tennessee 37064

Bobby A. Underwood
Route 1, Pineview Road
Strawberry Plains;, Tennessee 37871

William L. Wilkie
Post Office Box 336
Graysville, Alabama 35073

U.S. Department of Labor
Director of Personnel Management
200 Constitution Avenue, N.W.
Room N-5456

Washington, D.C. 20210

Ronald D. Robins, Esq.

Office of the Solicitor

U.S. Department of Labor

Room 2428

200 Constitution Avenue., N.W.
Washington, D.C. 20210

Ronald Simpson
328 13th Street, N.E.
Watertown, SOuth Dakota 57201

Wilbert Synhorst
1209 3rd Street, N.E.
Watertown, South Dakota 57201

Elmer Nichols
1311 Harmony Lane
Watertown, South Dakota 57201

Steve B. Pedroza
5113 Aberdeen Trail
Grand Prairie, Texas 75052

Arnold Kerber
13061 West 60th Drive
Golden, Coloradoc 804903

Joseph A. Morris, Esqg.

Office of the General Counsel
Office of Perscnnel Management
1900 E Street, N.W.
Washington, D.C. 20415



Michael J. Jorowitz

Council to the Director

Executive Office of the President
Office of Management and Budget
Washington, D.C. 20503

Office of Personnel Management
Attn: Appellate Policies Branch
1800 E Street, N.W., Room 7459
washington, D.C. 20415

By hand to:
Office of the Special Counsel
Merit Systems Protection Board

1120 Vermont Avenue, N.W.
Washington, D.C. 20419

i/ U’ 5y \I/\M (Chana, v

I~ (Date) “Robert E. TaylqQr |

Clerk of th
Washington, D.C. e Board



