
UNITED STATES OF AMERICA

MERIT SYSTEMS PROTECTION BOARD

STANLEY ANDRZJEWSKI, et al.,!/ )

Appellants, )
) Docket No. PH07528210189

v. )

DEPARTMENT OF LABOR, )
MINE SAFETY AND HEALTH ADMINISTRATION, )

Respondent. )

OPINION AND ORDER

The Office of Personnel Management (0PM* has requested the

Board to stay enforcement of its November 1, 1&2« Birder in this

case pending outcome of its petition for judicial review to

the United States Court of Appeals for the Federal Circuit. That

order directed the Mine and Safety Health Administration (MSHA)

to cancel its unlawful furlough of 122 employees.

I

On December 15, 1981, Congress passed a Continuing

Resolution which, among other things, prohibited MSHA from

obligating or expending funds2

to prescribe, issue, administer or enforce any
standard, rule, regulation or order under the
Federal Mine Safety and Health Act of 1977 with
respect to any independent construction contractor
who is engaged by an operator for the
construction, repair or alteration of structures,
facilities, utilities or private ways or roads
located on (or appurtenant to) the surface areas

A list of the appellants is contained in the aooendix to
this opinion.
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of any coal or other mine, and whose employees
work in a specifically demaracated area, separate
from actual mining or extraction activities:
Provided, that no funds shall be obligated or
expended to prescribe, issue, administer or
enforce any standard, rule, regulation or order
under the Federal Mine Safety and Health Act of
1977 on any State or political subdivision
thereof.

Pub. L. No. 97-92, 95 Stat. 1183, 1199 (1981). As a result of

this resolution, HSHA furloughed each of the appellants from

January 3 to February 2, 1982. Relying on OPM's emergency
»

furlough regulation, 5 C.F.R. § 752.404(d)(2)2/, MSHA took the

actions without providing appellants 30-days' notice or an

opportunity to reply, two procedures required by 5 U.S.C. §

7513. On appeal, the Board found that OPM's emergency furlough

regulation was inconsistent with 5 U.S.C. § 7513 and held that

the regulation was invalid. The Board then found that MSHA's

failure to provide appellants with a 30-days1 advance written

notice and an opportunity to reply constituted harmful error and

reversed the actions.

II

The granting of a stay depends on analysis of four criteria:

(1) the likelihood OPM will succeed on the merits of

2[7~That regulation provides:

[tjhe advance written notice and opportunity to
answer are not necessary for furlough without pay
due to unforeseeable circumstances, such as sudden
breakdowns in equipment, acts of God, or sudden
emergencies requiring immediate curtailment of
activities.
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petition for judicial review (2) irreparable injury; (3)

substantial harm to other parties interested in the proceedings;

and (4) the public interest. National Association of

Farmworkers, et. al. v. Marshall, 628 F.2d 604 (D.C. Cir.

I960); Parton v. Federal Communications Commission, 9 KSPB

258 (1982); Fuci_k v. Department of Housing and Urban

Developmentr 9 MSPE 847, 848 (1982). In each case, the Board

weighs the likelihood of success against the other three

criteria. In those cases where the last three criteria strongly

favor the granting of a stay, a stay will be granted if a serious

. ?gal question exists on the merits. If support for a stay by

;he last three criteria is slight, however, a stay will be

granted only if the likelihood of success is strong. Washington

metropolitan Area Transit Commission v. Holiday Tours, Inc.,

559 F.2d 841 (D.C. Cir. 1977). Berard v. Qffice of Personnel

Management, MSPB Docket No. DC08318210739 (November 15, 1984),

A. THE LIKELIHOOD THAT OPM WILL SUCCEED
ON THE MERITS.

OPM argues that the Board's order invalidating the emergency

furlough regulation and reversing MSHA's actions against

appellants was erroneous. First, OPM contends that the 30-day

notice provision in 5 U.S.C. § 7513(b) does not apply to cases,

such as these, where the furloughs are caused by an unforeseeable

event. Second, OPM contends that the emergency furlough

regulation was a valid exercise of its regulatory authority.

Third, OPM contends that the Board's decision is incorrect



because compliance with it would require MSHA to violate the

Anti-Deficiency Act, 31 U.S.C. § 1341. Finally, 0PM contends

that the decision is incorrect because it contains "numerous

errors of law."

These contentions lack merit. 0PM does not cite any

authority for any of these arguments. In addition, as explained

in the Board's decision, 5 U.S.C. S 7513 and its legislative

history clearly show that 0PM exceeded its authority when it

enacted the emergency furlough regulation. Moreover, OPM does

not specify the alleged "numerous errors of law" it claims the

Board committed in the decision. Under these circumstances, we

find that OPM has neither raised a serious legal question about

the correctness of the Board's decision nor shown that it is

likely to succeed en the merits of its petition.

B. IRREPARABLE INJURY, HARM TO OTHER INTERESTED PARTIES,
AND THE PUBLIC INTEREST

OPM argues that compliance with the Board's decision would

irreparably harm MSHA since compliance would constitute a per

s_e violation of the Anti-Deficiency Act and would leave the

agency and its officials vulnerable to legal liability and

prosecution. OPM has not shown, however, that compliance would

violate\the Anti-Deficiency Act. The plain language of the
\

statute does not lead to OPM's conclusion, and OPM has not cited

any other authority to support its position. While we recognize

that the Anti-Deficiency Act prohibits the expenditure or
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obligation of fwr.3s in the absence of appropriations^/, the

order in this case would not require such an action. The funding

restriction did not reduce MSHA's appropriation; it only

prohibited expenditures on certain functions. As long as MSHA

does not spend money on the prohibited functions, the

Anti-Deficiency Act will not be violated. C.f. 60 Comp. Gen.

440. Since the Board*s order would not require MSHA to spend

money on the prohibited functions, compliance will not violate

the Act. Indeed, MSHA apparently recognized this itself when it

continued to employ appellants in some capacity for two weeks

after the enactment of the funding restriction. Accordingly, we

find that 0PM has failed to show that compliance would result in

irreparable harm to MSHA.

Next, OPM asserts that a stay would not substantially harm

the appellants because they will eventually receive back pay for

their furloughs if it loses its appeal. But OPM's argument

ignores the fact that more than three years have elapsed since

2/ The Aiiti-Def icl"ency Act provides:

(a)(1) An officer or employee of the United States
Government or of the District of Columbia
Government may not --

(A) make or authorize an expenditure or
obligation exceeding an amount available
in an appropriation or fund for the
expenditure or obligation; or

(B) involve either government in a
contract or obligation for the payment
of money before an appropriation is made
unless authorized by law.

31 U.S.C. § 1341.
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appellants were furloughed. On this record, 0PM has failed to

prove that further delay will not substantially harm appellants*

Finally, 0PM argues that a stay would promote the public

interest. According to OPK, enforcement of the order pending

judicial review will create tension between the executive and

legislative branches of government and will undermine the

public's confidence in the government's expenditure of rocney.

These assertions, however, are based on the premise that there is

a serious legal question concerning the correctness of the

Board's decision. Here 0PM has not been able to demonstrate that

such a question exists. Consequently, OPM's arguments that a

stay will promote the public interest are not supported. In our

view, the public interest will be better served by MSHA's prompt

compliance with the Board's order.

Ill

In summary, we find that 0PM has not shown that the Board's

decision either raises a serious legal question or that it is

likely to succeed on the merits of its appeal. We also find

that 0PM has not shown that MSHA will suffer irreparable harm by

the denial of the stay, that the interests of the appellants will

not be substantially harmed, or that the public interest favors
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granting the stay. Accordingly, 0PM*s request for a stay is

DENIED. MSHA shall forward proof of compliance with the Board's

order in this case within 15 days of this order.

FOR THE BOARD:

Washington, D.C. ' £*?* TV*?™ -Clerk of the Board
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