
UNITED STATES OF AMERICA

MERIT SYSTEMS PROTECTION BOARD

Charles R. Campbell, )
) DOCKET NUMBER:

appellant, ) SF07318310548

v. ) n
) DATE: ^ U

O f f i c e of Personnel Management, )

agency. )

OPINION AND ORDER

This appeal of a negative suitabil i ty de te rmina t ion is

before the Board upon petition for review filed by the O f f i c e

of Personnel Management ( "QPM") . In an ini t ial decision on

appeal to the Board 's San Francisco Regional Of f i ce , a presiding

*/of f i c i a l reversed 0PM1s negative suitabil i ty determinat ion .— 7

The appellant, a former Vice-President of the Professional

Air T r a f f i c Controllers Organizat ion ("PATCO") in the Hawai i

KcQion, became the subject of an 0PM sui tabi l i ty inves t iga t ion

when he acknowledged in his SF-171 application for a Ground

Controller position at the H i c k m a n Air Force Base in H a w a i i ,

that he had been convicted in November of 1981 of c r i m i n a l

contempt in violation of a temporary res t ra in ing order ( "TRO")

and f ined $500.00 by a Honolulu Federal District Cour t , As a

*/—' The appellant's appeal was subsequently t r a n s f e r r e d ,
at his request, to the Board ' s Denver Regional O f f i c e .
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r e su l t , 0PM issued the appel lant a nega t ive s u i t a b i l i t y

determinat ion in March of 1983, f i nd ing him ineligible for Ground

Controller positions because of his conduct involving illegal

act ivi t ies in connection wi th his employment with PATCO.

The presiding of f ic ia l determined that 0PM had fai led to

establish a nexus between the appellant 's conduct and his abil i ty

to pe r fo rm e f fec t ive ly as a Ground Controller wi th the Air Force.

This f i n d i n g was based upon the following factual determinat ions:

(1) the appellant was not a federal employee du r ing the 1981

air t raf f ic controllers' strike; (2) the appellant was a private

citizen exercising his constitutional right to s tr ike against

the federal government; (3) the appellant, as a private ci t izen,

did not strike against the federal government; (4) the appellant

had not applied for a position working with the Federal Avia t ion

Administrat ion ("FAA") employees; and (5) 0PM failed to show

that the appellant would have contact with FAA employees. The

presiding of f ic ia l also considered, as mi t igat ing factors in the

appellant's favor , the amount of time which had passed since the

s t r i k e occu r r ed , and the appel lant ' s past s a t i s f a c t o r y

performance as an air t r a f f i c controller while employed with

the Department of Transportat ion before resigning his Government

employment to become a PATCO o f f i c e r .

In its pet i t ion for review, OPM contends that the p r e s i d i n g

o f f i c i a l mis in te rpre ted the applicable regulations of 5 C .F .R .

5 7 3 l . 2 0 2 ( b ) and (c) which form the basis for its su i t ab i l i t y
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determinat ions. 0PM f u r t h e r argues that the pres id ing of f ic ia l

e r r ed in his f i n d i n g that no nexus existed between the

appellant's cr iminal conduct and the ef f ic iency of the service.

We agree. The petit ion for review is hereby GRANTED under

5 U.S.C. § 7701 (e) (1) .

The appellant 's criminal contempt conviction arose as the

result of his activities as the Regional Vice-President of PATCO

d u r i n g the August 1981 national strike by air t r a f f i c controllers

employed by the Federal Aviation Administration. The appellant

had been named in his capacity as a PATCO off ic ia l as one of

the subjects of a TRO issued on August 3, 1981, by Judge Samuel

P. King of the U.S. District Court for the District of Hawai i .

With in the TRO, the appellant was directed to inform the s t r ikers

in his region to return to work and to cease all s t r iking

activities. The appellant defied the TRO and a subsequent bench

trial before Judge King resulted in a conviction and f ine of

$500.00.

In reply to OPM'S d e t e r m i n a t i o n to d i s q u a l i f y him from

Ground Controller positions in the competitive Federal service,

the appellant asserted that, although he was convicted of criminal

contempt, he was not gui l ty of the charge; that the TRO was too

broadly stated and compliance was not possible because he had

no control over the s t r ikers ' actions; and that his l imited

resources prevented him from taking fu r t he r action rega rd ing

his conviction. The appellant f u r t h e r contended that , as a
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private citizen, he was asserting his constitutional r ight to

strike.

The regulations of 0PM concerning suitabil i ty determinat ions

provide that it may deny an applicant examination or deny an

eligible appointment if it determines that "this action will

promote the e f f ic iency of the service." 5 C.F.R. § 731.201.

They provide, f u r t h e r , that the determinat ion should be based

on:

(1) Whether the conduct of the individual may
reasonably be expected to i n t e r f e r e w i t h or
prevent effective performance in the position
applied for or employed in; or

(2) Whether the conduct of the individual may
reasonably be expected to i n t e r f e r e w i t h or
prevent effect ive performance by the employing
agency of its duties and responsibilities.

5 C.F.R. § 7 3 l . 2 0 2 ( a ) . "Criminal conduct" may be considered

as a basis for disqual) i Ration under 5 U.S.C. § 2 3 0 2 ( b ) ( 1 0 )

and 5 C.F.R. § 7 3 1 . 2 0 2 ( b ) ( 2 ) .

The appellant's defiance of the TRO, which directed him

to instruct the air t r a f f i c contrcilars in his region to continue

working and to cease their illegal s tr ike activit ies, evidenced

a total disregard of and disrespect for the law. As a PATCO

of f i c i a l , the appellant had the abi,!r<t:.y to alter s i gn i f i c an t l y

the course of the s t r ike in his regie/-*- bu t , ra ther than obey

the law, he chose to violate it and enco>/i<?ge federal employees

to do the same.

The Board therefore f inds that the appellant 's conduct

demonstrated an inabi l i ty to operate w i t h i n pr*5^ ibed ru les
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and regulations which would, as 0PM determined, a f fec t in-

ab i l i ty to func t ion e f fec t ive ly as a Ground Controller and i'np ,.

the Department of the Air Force's abi l i ty to trust his • ;^j » r i ^ y

and abi l i ty to follow orders. See 5 C.F.R. § 7 3 1 . 2 0 2 , <n;

' lude that the requisite nexus has been established a?.: .at

supported its decision to rate the appellant inej i gil. A- by

ponderant evidence under 5 U.S.C. § 7701 (c) 1) (B) .

Accordingly, the ini t ial decision dated September 8, 1983,

is hereby REVERSED and 0PM1s determinat ion that the appellant

v:-:/s ineligible for Ground Controller positions under 5 C.F,R.

f, 731.20 2 (b) because of his "criminal conduct" is SUSTAINED,

This is the final order of the Meri t Syste-ns Protection

Board in this appeal, 5 C.F.R. § 1201.113(c).

Appellant is hereby notif ied of the r.?ght under 5 U.S .C .

§ 7703 to seek judicial review of the Board's? action by f i l ing

a petition for review in the United States Court of Appeals for

the Federal Circui t , 717 Madison Place, N .W. , Washington, D.C.

20439. The petition for judic ia l review must be received by

the court no later than th i r ty (30) days af ter the appellant 's

receipt of this order.

FOR THE BOARD:

Washington, D.C.

fyv^yy^^V^** r r(** t**r *9 ~
Stejfnen E. Manrose
Acting Clerk of the Board
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CERTIFTCATE OF SERVICE

I hereby ce r t i fy that a copy of the ' egoivig OPINION AND

ORDER were sent by cert . iKed mail this .. •; „• to:

Char.', es C? \\>/oel 1
P.O. Box v.Ti.

30107

by regular mail service to/

Joseph A. Mo. ris;, General Counsel
El isabeth H, Corey, Agency Attorney
U . S » 0 f f 3 - r o o f Pe r so nn el Ma na gemen t
1900 L $?..:eet, N.W.

' ^ n , D.C. 20415

Off . ice of Personnel Management
Appellate Policies Branch
1900 E Street, N . W . , Room "/ il:J
Washington, D.C. 20415

by hand to:

Off ice oic. the Special Counsel
Meri t :'»- ,cems Protection Board
1120 Vei-i ont Avenue, N.W.

i-r.n, D.C. 204!i9

(Date) Stephen E. Manrose
Acting Clerk of the Board


