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Member Sapin issues a separate concurring opinion.

OPINION AND ORDER

11 The Board is given jurisdiction by 5 U.S.C. § 1204(f) to review in its
discretion final regulations issued by the Director of the Office of Personnel
Management (OPM). When the Board exercises this authority, it may declare an
OPM regulation invalid on its face if it determines that implementation of the
regulation would require a prohibited personnel practice. In addition, the Board
may declare an OPM regulation invalidly implemented by an agency if the Board
determines that the implementation of the regulation has required a prohibited
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personnel practice. 5 U.S.C. 8§ 1204(f)(2). Burroughs v. Office of Personnel
Management, 94 M.S.P.R. 315, 4 (2003), aff'd, 89 F. App’'x 699 (Fed. Cir.
2004).

The petitioner presents a challenge to her employing agency's
implementation of OPM’s regulations governing performance appraisals of
members of the Senior Executive Service (SES). She contends that the appraisal
of her performance in her SES position at the Federal Retirement Thrift
Investment Board (the agency) resulted in a prohibited personnel practice in
violation of 5 U.S.C. § 2302(b)(12). For the reasons stated below, the Board

denies petitioner's request for review.

BACKGROUND
The agency removed the petitioner from her career SES position of

Director, Office of Communications, for Unsatisfactory performance. Pursuant to
5 U.S.C. § 3592(a), petitioner exercised her right to present argument concerning
the agency's action at an informal hearing before an administrative law judge
(ALJ) designated by the Board. The ALJ expressed agreement with some of the
arguments raised by petitioner, but he lacked authority to issue a decision that
was binding on the agency, see id., and the agency chose not to modify the
action. Finding that an independent review would be appropriate, the ALJ
referred the record of the proceeding to OPM and the Office of Special Counsel.
So far as the record shows, these agencies have taken no action concerning
petitioner's case.

The petitioner then instituted this proceeding in which she requests that the
Board review the agency's alleged "invalid implementation” of two OPM
regulations that govern senior executive performance management. The first
OPM regulation provides that each agency must devise a system for "appraising
each senior executive's performance against requirements using measures that

balance organizational results with customer and employee perspectives."
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5 C.F.R. 8 430.304(b)(4). The second regulation provides that each agency "must
develop a method for deriving summary ratings from appraisals of performance
against performance requirements.” 5 C.F.R. §430.304(c)(3). According to
petitioner, the performance requirements under which she was rated
Unsatisfactory are inconsistent with these regulations so that her appraisal and
her removal based on it violated the statutes governing SES performance
evaluations and thus constituted a prohibited personnel practice.

The agency urges the Board to deny petitioner's request for review since
she has already exercised her rights to obtain an informal hearing and also may
obtain an equivalent remedy through the discrimination complaint concerning the
agency's actions that she has filed. The agency further contends, in the
alternative, that its implementation of the relevant OPM regulations was a valid
one. Petitioner argues that the Board should exercise its discretion to review her
challenge because there is no direct appeal from the removal of an SES member
for unacceptable performance and because the referral of her case to OPM and

OSC has resulted in no action by either agency.

ANALYSIS

This Case Is Not An Appropriate One In Which To Exercise The Board's
Reqgulation Review Authority.

Petitioner brings her claim under 5 U.S.C. 81204, which provides in
relevant part as follows:

(f)(1) At any time after the effective date of any rule or regulation
issued by the Director of the Office of Personnel Management in
carrying out functions under section 1103, the Board shall review
any provision of such rule or regulation -

(B) on the granting by the Board, in its sole discretion, of any
petition for such review filed with the Board by any interested
person, after consideration of the petition by the Board; . . .
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(2) In reviewing any provision of any rule or regulation pursuant
to this subsection, the Board shall declare such provision -

(B) invalidly implemented by any agency, if the Board
determines that such provision, as it has been implemented by
the agency through any personnel action taken by the agency
or through any policy adopted by the agency in conformity
with such provision, has required any employee to violate
section 2302(b).

Under the statute, the decision whether to grant review is a discretionary
judgment for the Board. 5 U.S.C. § 1204(f)(1)(B); Johnson v. Office of
Personnel Management, 93 M.S.P.R. 265, 1 4 (2003). The most commonly-
identified factors that the Board considers in deciding whether to grant review
under section 1204(f)(1)(B) are "the likelihood that a given issue will be reached
in a timely fashion through ordinary channels of appeal, the availability of other
equivalent remedies, the extent of the regulation's application to the Federal
service, and the strength of the arguments against the validity of its
implementation.” McDiarmid v. U.S. Fish & Wildlife Service, 19 M.S.P.R. 347,
review dismissed, 23 M.S.P.R. 420 (1984). These factors should not be applied in
a rigid or formulaic way, however, and in fact, as demonstrated below, the
present case does not fit neatly into the McDiarmid framework.

Title IV of the Civil Service Reform Act (CSRA) of 1978, Pub. L. No. 95-
454, 92 Stat. 1111, created the SES to be "a corps of top management leaders."
S. Rep. No. 95-969, 96th Cong. 1st Sess. 67 (1978). The SES was intended to
represent "the most highly motivated and competent Federal service leadership
possible.” Id. Congress wanted to "make it possible for career employees to
serve in top-level policy jobs," and to "make tenure as executives contingent upon
successful performance.” Id. at 68. It defined an SES member as an employee
who "directs the work of an organization, is accountable for the success of

specific programs, monitors organizational progress towards goals, supervises the
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work of employees other than personal assistants, or exercises other important
policymaking or executive functions." Id. at 69. See 5 U.S.C. § 3132(8)(2).

Title Il of the CSRA, which reconfigured the government's performance
management system, contained separate provisions governing the newly-created
SES that differ from those applicable to non-executive employees. Compare 5
U.S.C. 88 4301-4305 with 5 U.S.C. 88 4311-4315. Notably, Title Il conferred on
non-executive employees the right to appeal to the Board from actions based on
unacceptable performance. See 5 U.S.C. §4303(e)(3) (an employee "who has
been reduced in grade or removed under this section is entitled to appeal the
action to the Merit Systems Protection Board under section 7701"). In such an
appeal, the agency bears the burden of proving its charge of unacceptable
performance, and the Board is empowered to issue a binding decision reversing
the action. 5 U.S.C. § 7701(c).

Congress did not confer a similar right of appeal on senior executives
removed for poor performance. Instead, the following provision was enacted:

(a) Except as provided in subsection (b) of this section, a career
appointee may be removed from the Senior Executive Service to a
civil service position outside of the Senior Executive Service -

(1) during the 1-year period of probation under section 3393(d) of
this title, or

(2) at any time for less than fully successful executive
performance as determined under subchapter Il of chapter 43 of
this title, except that in the case of a removal under paragraph (2)
of this subsection the career appointee shall, at least 15 days
before the removal, be entitled, upon request, to an informal
hearing before an official designated by the Merit Systems
Protection Board at which the career appointee may appear and
present arguments, but such hearing shall not give the career
appointee the right to initiate an action with the Board under
section 7701 of this title, nor need the removal action be delayed
as a result of the granting of such hearing.

5 U.S.C. 8§ 3592 (emphasis supplied).
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It is highly significant that Congress conferred on non-executives the right
to appeal performance-based actions to the Board under section 7701, yet in the
very same piece of legislation created a new corps of top managers, the SES, and
chose not to allow them to appeal performance-based removals under section
7701. Petitioner in this case seeks to do an end-run around the clear legislative
intent that there be no Board review resulting in a binding decision when a senior
executive is removed for poor performance. Obviously, it is more than unlikely
that the validity of the agency's implementation of 5 C.F.R. 88 430.304(b)(4) &
(©)(3) will be reached "through ordinary channels of appeal,” McDiarmid, 19
M.S.P.R. at 349. However, this result is the product of Congress's deliberate
choice not to permit a senior executive to appeal to the Board under section 7701
when he or she is removed for performance-based reasons.

Sections 1204(f) and 3592(a) must be read in harmony. The Board finds
that it should not exercise its discretion under section 1204 to review the agency's
implementation of OPM's regulations governing SES performance management.
To do so, we believe, would thwart the clear legislative intent underlying section
3592 that there be no binding review by the Board of a removal from the SES for
performance-based reasons. Congress envisioned a circumscribed role for the
Board vis-a-vis the government's "corps of top management leaders," and the
Board should not accept petitioner's invitation to expand that role. Although
petitioner's filing comes dressed in the unusual legal garb of 5 U.S.C.
8 1204(f)(2)(B), in terms of the arguments raised and the relief sought it is
essentially a chapter 43 performance appeal, precisely what Congress intended
not be available to a senior executive. See Regulation Review File, Tab 1 at 3, 5,
6 (petitioner contends that her performance standards were faulty and that her
appraisal under them violated 5 U.S.C. § 4312, and seeks as relief reinstatement
and back pay).

Finally, Oxley v. Department of Commerce, 24 M.S.P.R. 398 (1984), cited

by petitioner, does not support granting her request for review. In that case, a



114

career senior executive appealed his separation in a reduction in force (RIF). The
Board reversed on the ground that the agency had not correctly determined the
appellant's performance-weighted retention standing because of its improper
implementation of the statutory provisions governing SES performance
management. In Oxley, however, the Board did not review the agency's SES
performance management system under section 1204(f). Rather, jurisdiction was
predicated on 5 U.S.C. 8§ 3595(c), which provides that a career senior executive is
entitled to appeal to the Board when he or she is separated by RIF and claims that
the agency misapplied the performance-weighting mechanism required by 5
U.S.C. 8§3595(a). The Board's review there of the agency's SES performance
rating was therefore within the scope of a RIF appeal that itself fell within the
Board's statutory jurisdiction.

Accordingly, we deny petitioner's request for a regulation review. This is

the final decision of the Merit Systems Protection Board in this proceeding.

NOTICE TO THE APPELLANT REGARDING
YOUR FURTHER REVIEW RIGHTS

You may have the right to request the United States Court of Appeals for

the Federal Circuit to review this final decision. You must submit your request to
the court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court must receive your request for review no later than 60 calendar days
after your receipt of this order. If you have a representative in this case and your
representative receives this order before you do, then you must file with the court
no later than 60 calendar days after receipt by your representative. If you choose
to file, be very careful to file on time. The court has held that normally it does

not have the authority to waive this statutory deadline and that filings that do not



comply with the deadline must be dismissed. See Pinat v. Office of Personnel
Management, 931 F.2d 1544 (Fed. Cir. 1991).

If you need further information about your right to appeal this decision to
court, you should refer to the federal law that gives you thisright. It isfound in
Title 5 of the United States Code, section 7703 (5 U.S.C. § 7703). You may read
this law, as well as review the Board’s regulations and other related material, at

our website, http://www.mspb.gov. Additional information is available at the

court's website, http://fedcir.gov/contents.html. Of particular relevance is the

court's "Guide for Pro Se Petitioners and Appellants,” which is contained within

the court's Rules of Practice, and Forms 5, 6, and 11.

FOR THE BOARD:

Bentley M. Roberts, Jr.
Clerk of the Board
Washington, D.C.
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CONCURRING OPINION OF BARBARA J. SAPIN

in
Veda R. Charrow v. Federal Retirement Thrift Investment Board
MSPB Docket No. CB-1205-05-0017-U-1

| agree with my colleagues that this case is not an appropriate one in which
to exercise the Board’s regulation review authority. | write separately because |
disagree with my colleagues' establishment of a per se rule barring the Board’s
exercise of its discretion under section 1204 to review the agency’s
implementation of OPM’ s regulations governing SES performance management.

Unquestionably, Congress did not confer on managers in the SES the right
to appeal performance-based actions to the Board under section 7701. This,
however, does not compel the finding that in enacting the legislation which
created the SES, Congress also intended an absolute bar to Board review of an
agency’s implementation of OPM’s regulations governing senior executive
performance.

It is true, as my colleagues assert, that the central thrust of the petitioner’s
argument for review in this case is essentially a challenge to her appraisal and her
removal from the SES. They appear to have concluded from this ruse that any
petition seeking review of the implementation of OPM regulations governing SES
performance management would necessarily take this form and would go against
the legislative intent that there be no Board review resulting in a binding decision
when a senior executive is removed for poor performance. | see no reason to take
such an extreme position.

The agency did not argue that the Board could not exercise its discretion in
this case. Instead it set out arguments for why the petitioner’s broad statements
did not show either an invalid implementation of OPM’s regulations or that such
implementation caused an employee or the agency to commit a prohibited

personnel practice. On this basis, the agency argued that the petitioner did not
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satisfy the requirements for review. | agree with the agency’s analysis. |,

therefore, concur in the majority’s result.

Date Barbara J. Sapin
Member



