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CPINION AND ORDER

The appellant has petitioned for review of the initial
dec. ..~1 issued on January 7, 1992, that dismissed his appeal
as unciiely filed. For the reasons set forth below, we GRANT
the appellant’s petition for review, REVERSE the initial
decision, and REMAND the appeal to the regional office for

adjudication on the merits.



BACKGROUND

The agency remcved the appellant from the position of
Nursing Assistant, GS~5, effective Szptember 7, 1991. The
appellant filed an untimely petition for appeal of the
agency’s action with the Board’s New York Regional Office on
0ctmber 22, 1991. See Initial Appeal File (IAF), Tab 1. The
épp§i£ant diq“nétfrespgnd.td thé=adﬁinistrative judge's ShOW‘n
cause order on_timeliness, dateaﬁbﬁtéber 28,'1991{ see IAFT,
Tab 8,‘ but - didh respoﬁd to' the. sﬁow¥caﬁ59'“qrdéf;da£ed
November 25, 1991. Seé IAF, Tab 10.

In his response, the appellant stated that after
preparlng hls appeal w1th his attorney (Bruce Braswell) he
called B?aswell to ask whether the appeal had been flled “and
fraswell replied that it had been. See id. He stated further
that afﬁer receiving the administrative judge’s show-cause
order on timeliness, dated October 28, 1991, he attempted
unsuccessfully several times to contact Braswell in order to
determine whether Braswell had responded promptly to the
order; the appellant asserted that when he then went to
Braswell’s office, Braswell claimed to have discussed the
timeliness issue with the administrative judge, and that the
administrative judge ”was not so concern {[sic] with the issue
of timeliness.” See id. The appellant stated that he was
surprised to receive the show-cause order dated November 25,
1991, believing that Braswell had settled the timeliness issue

in his conversation with the administrative judge; he claimed



that “the situation that I am in is due to the negligence and
incompetency [sicl of my attorney.” See id.

- In an initial decision dated January 7, 1992, . the
admiﬁistrative judge dismissed the appeal as untimely filed.
See initial Decisiocn (I.D.) at 1-3. He found that the -
appellant remained personally responsible for the prosecution
qf:his”appeal, evgnxif_pe bglieyed.that_Brgsye%lZWOgld_timely )
;filé‘ “his appeal;  oﬁ' fhé‘ issue léf timéliness, fhe'
Védmihisérative ﬁﬁdge'fﬁuﬁd thét'the ap@elfént waé‘boﬁnd‘by:ﬁhé
action or inaction of his counsel, and Braswell’s ”mistake”
did not constitute good cause for waiver of the filing
deadline. See I.D. at 2-3.

" With his'betitidn for review, the appéiianﬁ has éubmittedz
a sworn statement that closely mirrors his response to the
November 25, 1991 show-cause order. See Petition for_Review
File (PFRF), Tab 1. He states that shortly before the
deadline for filing his petition for appeal, he emphasized to
Braswell that he had only twenty days to file the appeal, and
Broswell reassured him that it would be filed immediately; he
asked Braswell the following week whether the appeal had been
filed, and Braswell maintained that it had been. See PFRF,
Tab 1. Similarly, after receiving the October 28, 1291 show-
cause order, the appellant states that he urged Braswell to
respornd promptly, and Braswell asserted that he would,
ultimately claiming that he had resoclved the timeliiness issue
in a conversation with the administrative judge. Sce id. The

appellant contends that these events show not merely negligent



action or inaction by Braswell, but nstual deception on
Braswell'é paft. that prevented the éppellant from timely
filing his appeal and responding to the first show-cause order
on timelineés; he maintains thét this constitﬁtés éood cause
for waiver of the filing deadline. See id.

ANALYSIS

To . establlsh good cause for the untlmely fllmg of a
'petltlon for appeal a party' must ‘show - that - he exerc1sed"
diligence or ~ordinary prudence under the;‘-partlcular
circumstancéé of the case. Alonzo v. Department of the Air
Force, 4 M.S.P.R. 180, 184 (1980).. It is well settled that a
client is bound by the action or inaction of his chosen
‘representative.. . See : Sofio . - Internal Revenue Service,
7 M.S.P.R. 667, 670 (1981). However, the Board has held that
it will not apply this principle when the client has proven
that his diligent efforts +to prosecute his appeal were,
without his knowledge, thwarted by the attorney’s deceptions.
See Dunbar v. Department of the Navy, 43 M.S.P.R. 640, 643
(1990) . Whether he did so intentionally or not, if the
attorney #‘misled and Julled his client into believing th[e]
case was proceeding smoothly,’# and if the client acted in an
otherwise diligent manner to prosecute the appeal, good cause
exists for waiver of the time 1limit for filing an appeal.
See Dunbar, 43 M.S.P.R. at 643-44, citing Primbs v. United
States, 4 Cl. Ct. 366, 370 (1984), aff’d, 765 F.2d 159 (Fed.

Cir. 1985) (Table), cert. denied, 471 U.S. 1068 (1985).



Here, the appellant’s unrebutted sworn statemment shows
that he checked wifﬁ ﬁraéweliraboﬁfuthe'status of his appeal
before and shortly after the deadline for filing the appeal,
aﬁd that the aépellaﬁt ceésed his effofﬁs only wheﬁ.Braswell
" told him that the appeal had been filed. See, e.é., Schaefer
v. United States Postal Service, 42 M.S.P.R. 592, 595 (1989)
(affidavits that are not rebutted are competent eviaence of
the matters asserted therein, fand,'fif uncontested, such
affida%ité.,pfové :the facts 'ﬁhe§. asser:). . Mcreover, fhe
statément shows that the éﬁpellant aléo attempfed to‘enéure
that Braswell wouvld prc.uptly respond to *he October 28, 1991
show-cause order, and that he ended his monitering efforts
i only~after'Braswell;xeassufed-him'thatfthe timeliness -issue
had been satisfactorily addressed. The record therefore
demonstrates that the appellant acted diligently in pursuing
his appeal but that Braswell repeatedly mislea him about the
status of the appeal, rendering his efforts ineffective and
causing the appeal to be filed late.

Under these circumstances, we find that the appellant has
shown good cause for the untimeliness of his appeal.
See Dunbar, 43 M.S5.P.R. at 644-45. We hereby waive the filing
deadline and REMAND the appeal to the regional office for

adjudication.
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1 respecirully disseat. Unlike the majority, I do not
kthink this case is aralogous to Dunbar v. Department of the
Navy, 43 M.S.P.R. 640 (1990). ‘Rather, insofar as the
kimeliness of the petition for appeal is concerned, it involves.
the same sort of attorney nonfeasance for wﬁicﬁ the Board has
+ong held clients responsible. See, e.g., Shavers v. United
ﬁtétes Fostal service, 52 M.S.P.R. 187 (1992); Whittington v.

[ zpartment of Health and Human Services, 51 M.S.P.R. 141, 144
(1591); Cartéf v,-ﬁepartment of the Navy, 34 M;S,P.R, 493
(1987); Sofio v. Intéfnal Revenrre Service, 7 M.S.P.R. 667
(1981).

In Dunbar, the appellan®. filled out his petitici. for
appeal three days before it was due, called his attorney to see
Hf it had been filed, and even went to his office before the
deadline in iz unswuccessful eflort to retrieve th~ petition and
file it himws'Z, As it turnzd out, his petition for appeal had
hot been tfiled because the act.. ney’s secretary delibersctely
Hefied her boss’s orders. Hcre, in contrast, the appellant
"*1led out %Lhe p* . +-lon only i.he day before the due date. When
b» pointed out that ha only 0 days in which to file his

petition, his att: ney said ~: :» ai% file L% right away  But,



according to the appellant, his attorr-ey also said they had
ample time. | | . | | |

Given the appellant’s knowledge that the deadline was
looming and counsel's apparent noncﬁalance regdrdlng lt the
appellant COUld have’ flled the petltlon hlmself He, after
all, retains the ultimate responsibility for ensuring that his
appeal is properly processed. RdWe V. Merlt Systems Protectlon
Board,,soz F,2d 434 437 38 (fed CJ:. 1986). chever, there |
is no evidence'ﬁhe appellant made anyattempt'tekdd.seb" fﬁhiie
it is clear the the ettorney did misrepresent the status of
the appellant’s case on several occasions arfter tHe filing
deadline had elapsed, there is ne evidence that his original
‘promise to file right away was made'in bad faith. Simbly put,
the ettorney here did eot actively prevent the appellant from
filing a timely petition for appeal, as happened in Dunbar.

To be sure, he did expressly promise to file the appeal by
the deadline and then failed to do so. But the significance of
that promise is questionable. Even without it, the client
would have had every Tight to expect that his attorney would
comply with the Board’s procedural rules, especially filing
deacdllines. Thus, the logic of today’s decision would seem to
expand Dunbar’s reach to encompass any case in which an
attorr - ’s negligence causes an untimely filing. This is too
swezpi 1g. Accordingly, I do not believe this case falls within
those “limited circumstances” where “in the interest of

fairness an appellant should not be penalized when his



representi- . "iis diligent efforts to prosecute his
appeal.” .. .. (. »  .P.R. at 190.
T Y

o . te .aitial decision dismissing the appeal

as untl cs.

/@pm,,z /? M DEC n-z 1982

Danlel R. Levxnson Date’
Chairman ' '




