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OPINION AND ORDER
Appellant has filed s petition for review of the
initial decision issued August 13, 1986, which sustained the
reconsideration decision of the Office of Personnel
Management (OPM), finding an overpayment because OPM had
erroneocusly credited appellant’s military service in
computing his retirement annuity. Pursuant to the Board’s

order of March 30, 1987, additional submissiocns have been
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filed by OPM, the Department of Defense (DOD) and the

appellant.1

For the reasons set forth below, the Board DENIES the
petition for failure to meet the criteria for review under 5
C.F.R. § 1201.115. ‘The Board REOPENS this case on its own
motion under 5 U.S.C. § 7701(e) (1) (B).

| BACKGROUND

after enlisting in the the U.S. Army in July 1943,
appellant served as a Flight Officer until his discharge
because of physical diesability on December 20, 1945. Agency
File, Tab 3, Apviication for Immediate Retirement, Sch. A.
Arpellant was subsequez'wtly employed by the Federal Aviation
Administration a8 an R2ir Traffic Coatrol Specialist,
retiring from that position en June 30, 1983. Id. |

in applying for immediate retii'ement, appellant had
indicated on his retirement application that his military-
retired pay waes not for “a disability incurred in -cambat or
caused by an instrumentality of war.? Id. OFM nevertheless
credited his wmilitary service in computing his civil-
service-rvetirement (CSR) annuity payments, despite the
provisions of 5 U.S.C. § 8332(c) prohibiting the inclus:?.on

of such military service, unless the military-retired pay is

1 1n its March 30, 1987 order, the Brard regquested briefs
from OFM, the Department of Defense (DOD) and appellant on
the following issues: (1) Whether the Board has authority to
review a DOD determination concerning military retirement
pay vwhers that determination has an  impact on an
individual’s retirevent under the ¢ivil service retirement
system; and (2} assuming that the Board has such authority,
whether appelliant’s service~connected disability was cauced
by an instrumentality =f war within the meaning of 5 U.5.C.
§ 8332(c}(2)({a){ii).
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based on that ¢ype of ditsa.bility,z Jd. However, when

OPM received verification of appellant’s military status
from the Department o{ Defense (DOD), indicating that his
military-retired pay was not. based on such disability, OPM
recomputed appellant‘s ©SR annuity payments, without
including his military service, based on that certification.
Agency File, Tab 3, Nov. 6, 1985 letter and BRI Form 46~
1434, ®"Verification of Military Retired Fay Status.” It
thken notified appellant that it had overpaid him by
$3,404.00 for the period from Juiy 1, 1982, through December
30, 198%, because he was receiving wilitary-retixed pay,
which he had not waiva::u, “of a type which bars credit for
milicary service in [his] civil service cemputation.? I1d.,
Nov. 6, 1985 Letter. |

In hi: reconsideration request; appellant stated that
he was “receiving military retired pay becaunze of an injury
received whils o active duty by an in:atmmentaliﬁy of war

napely abnormal sound - through headphones which coa sed

2 1t has been held that the purpese of this provision I; to
eliminate dual credit for military service for which
retirement pay has been awvarded, except if the pay was
avarded for & disability incurred in combat eor az the 12sult
of an instrumentality of war. See qenerally Bailey -v.
United States, 511 F.2¢ 84C (Ct. € . 1978); Jeffrey v.
Office of Personnel Management, 28 M.S.P.R. 81, 84 (1985},
rev?’d on other grounds sub nom. Horner v. Jeffrey, 323 F.zad
1521 (Fed. Cir. 1987). Analogous language iz found
zlgavhere in Titles 5. Specifically, such language is found
at. 5 VU.85.C. § 3501{a)(3){A)(i)~(1ii) {definition of
preference  eligible) 5 U.S.C. § 5532{(4){1)(A)-(B)
fevemption from dual salary payment prohibitions):; © U.S.C.
§ 6303{a){3) (A)(1)-{il) (exemption frem limitations on dual
service credit for annual leave purposes). For a discussion
of the legislative origins and general purpose «f these
provisions, ses 50 Comp. Gen. 480 (19%71); 48 Comp. Gen. 219
{1268}.
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pernanent. dea! ress. Agency File, Tab 3, Raquest for

Reconsideration., in Jits reconsideration decision, OPM
affirmed its prior deuclsion on the basis tha. Jts incic.ion
of military service was errocneous because appellant’s
retived pav as awr~ded for conditions other than those
gpecified in 5 U.5.C. § 833z(c).

On appeal to ¢he Board’s Washingtoi. D.C., Regional
0f%ice, nppellant alleged that he was injured serving az a
Flight 6fficer aboard a fighter ﬁlanﬂ on a training mission
in tha tcontinental United States in early 194%. Appellant
thus @&rgqued that his disability was caused by &n
instrunentality of war as vravided by 5 U.5.C. § 1337 (¢) and
that his military service was properly o :lited. Appellant
did not challenge OPM’s computztion of rhe overpayment »or
allege entitlensnt to a waiver of the overpayment amount.
In her initial fe¢rimion, the administrative judge sustained
OPM's reconciircyat.cn decision, finding that, wunder the
circunstances, . ~Fulane was qaoc an instrumentality of
wzr and that OPM‘3 x<.iance upt. wilL's certification was not
misplaced.

In his petition for recva.ew, appzllant reiterates his;
allegation that his injrsy was caused by an instrumentality
of war. fn its submiss. cu, vOD argues that the Bozrd should
accept Nv’s cevtification as to tae basis for appesllant’s
rilitary-~re~ired pay [+ ause it is a purely gil-tary mai.ter
outsid:: of the ¥oard‘s outhority to determine. Further

noting ite persrilon that the Bvard is without jurisdiction
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over fas  matter,. 41t has declined ¢o comment on the

instrunentality of war issue,

Sinilarly, OPM argues that it performs %a strictly
administrative funstion in epplving the DOD determination to
the facts affecting the retirement controversy,” and that it
has no cdiBeralion? jusofar as D%'e deternination is
~. erned. It reasons that, since DOD’s decision jieg outside
the purview of title 5 of the United States Code, neither
the Boafd nor OPM has jurisdiction to review the underlying
militayy-retired pay determination oxr the certification
provided by DOD. In any event, it contends that appellant’s
injury cannot be considered to have been caused by an
lastrumentality of war since it resulted from the operation
of & r»dio headset. In contrast, appellant argues that he
was injured as a result of an instrumentality of war because
he was on a training mission when the mishap occurred and
that the Board has the authority <o review the matter undex
the retirement statute.

ANALYSIS
The 3oard lacks juris@iction teo yeview DOD’s cextification
regarding appgllant’s mjlitarv-retired pay statuz,

‘He find that the Board dogs not have the authority to
review LOD’s Jetermination as ryeflected by its certification
to OPM of appellant’s mnilitary-retired pay status. That
determinatisr essentially involves a purely milita., matter
entrusted by statute to the i#ecretary of the eppropriate
military departzent. Indeed, under 10 U.S.C, § 15%2{(a), any
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edninistrative remedy that appellant may have to challenge

EOD’3 determination lies with the service secretary.

Scction 1552 (a) authorizes the gecretary of a military
department to correct any military record of that department
*wnen he considers i° necessary to correct an error or
yemove an injustice.® The statute further provides that,
fexcept when procured by frauvd, a correction made under this
section is final and conclusive on all officers of the
United étates."a See 62 Comp. Gen. 406, 408 (1983). Since
military discharges based on disability are matters of
military record, such authority encompasses the type of
military discharge effected. Further, sirnce, under 10
U.S.C. § 1201, only “the Secretary wpay retire military
personnel because of a physical disability incurred while in
the armed services, the authority to determine appellant’s
military-retired status, including the type and cause of his
disabiiity, wmust be deemed to ke coextensive with that
suthority and reside within the discration ©f the service

stes ttAry. Seea Kalista v. Secretary of Navy, 560 ¥. Supp.

3 section 1552 (b) provides that a request for correction
mus: b2 made before October 26, 1961, "or within three years
~after ([the affected individuall discovers the error or
injustice, whichever is later,” and that this filing period
may be extended in the “interegt of ijustice.® It is well
setil.d that there is a right of judicial review and that a
Felzral court may reverse the administrative datermination
it it is arbitrary, carricious, or not supported by
~ubztant ial evidence.® Geyen v. Marsh, 775 F.2d 1303, 1306
+5th Clr. 1985). See also Welde v. Unitad States, 4 Cl. Ct.
&32, 435 (1984), aff’d xam., 765 F.2d 157 (Fed. Cir.},
-exrt. den. 106 8. Ct. 7¢ {198%); Ashe v. McNamara, 355 F.2d
277, 281 (1st Cir. 19¢5). The military dJepartments have
genarally established corxrection boards tr adjvdicate such
requegts. Se6 generali:y Gsyen at 1305, n.2.
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608, 615 (D. Col. 1983) (“Congress hu#[s) entrusted primary

responsibility for record corrections ¢o <the service
secretaries acting through corrections boards?j.

That this authority resides exclusively with service
secretaries hus also been recognized by the Comptroller
Ceneral in construing . U.8.C. § 5532, relating to
reductions in retired or rotainer pay for retired members of
+h~ vniformed services erployed in civilian positions:

The Secretary of the military service
concerned, and as delegated by him, has
all powers, functions and duties
incident to the determination of fitness
of any member of the Armed Forces under
his furisdiction. This includes
authority to determine the nature and

- cause of a2 disability, if any, of a
member at the time his active military
service is terminated.

See 55 Comp. Gen. 961, 964 (i376).

We find that this conclusion is also supported by the
Board’s lack of Jjurisdiction to examine matters solely
affecting the military comunity.‘% The determinaticn of the
fitress of a menmber of the armed forces to perform the
duties of his or her military office involves an internal
military matter outside the Board’s review authority, even
when the einployee's retention of his civilian position is

affected. For example, iu Schaffer v. Department of the Air

Force, ¢ M.5.P.R. 205, 307=-09 (1981}, the Board declined to

4 It is a well-settled principle of law that “the military
constitutes a specialized community governed by a separcte
discipline from that of the civilian.” Orloff v.
Willoughby, 73 8. Ct. 534, 539-~540 (195)); ses alsoc Goldman
v. Weinberger, 106 §. Ct. 1310, 1312-~1313 (1986).
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consider the merits of the employee’s loss of membership in

the active reserve for being overweight. Similarly, in
Buriani v. Department of the Adr Force, 777 F.24 674, 677
(red. Cir. 1398%), and Zimmerman v. Department of the Army,
755 F.2d4 156, 157 (Fed. Cir. 198E&), the court held that the
Beai:d does not have review authority over underlying
military pexrsonnel decisions in connection with an
appeslable agency action.

Thérefore:, we conclude that 0FM properly rxelied upon
poD’s certification and that the Board is without authority
to review DOD’s underlying determinastion of appellant’s
military-retired status. See Bailey v. Unitsd States, 511
¥. 2d 540, 544 n.4 (Ct. Cl. 1975) (since the employee noway
petitioned the corrections board to change the character 7
his military retirement, the court assumed that he was not
retired for a disability incurred in combat or caused by an
instrumentality of war, but was retired pursuant to 10
U.5.C. § 8921, as found by OPM).

QRRER

Accordingly, the initiel decisicn 3is AFFIRMED as
MCDIFIED by this Opinion and  Order, and OPH';
reconsideration decision is SUSTAINED. This is the final
Order of <he Board in this appeal. See S C.F.R.
5 1201.113(c).

You have the right to request the United States Court
of Appeals for the Fedaral Clircuit to review the Board’s

final decisimn in your appeal 1if the court has jurisdiction.
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See 5 U.S5.0. § 7703(a)(1). Y¥You must subnlit your regquest to

the court at the following address:
United States Court of Appeals
for the Federal Circuit
717 Madison Place, R.W.
Washington, DC 20439
The court must receive your request for raview no later ftt42n
30 calendar days after receipt of this order by wour
icpresentative, if you have one, or vreceipt by you

parsonally, whichever receipt occurs firgst. See 5 11.8.C.

§ 7703(b)(1).

FOR THE BOARD:




