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ORDER

Appel lant was separated f rom h is Senior E x e c u t i v e

Service (SES) position by reduction in force (RIF) a f t e r

declining an o f f e r of assignment to a lower-graded position

at the agency. Appellant 's position was determined to be

surplus and therefore was abolished.

The pres id ing off ic ia l sustained the RIF ?,.•:. ion, f i n d i n g

that the RIF had been invoked for a legitissue management

reason and that appellant failed to demonstrate that 5 U . S . C .

S 3 5 9 2 ( b ) ( l ) (1982) precluded his separation because 120

days had not elapsed following the appointment of the new

head of the agency. The pres iding o f f i c i a l found that it

would be unreasonable to conclude that Congress intended

to delay a RIF which had been ini t ia ted prior to the appoint-

ment of the agency head. She analogized the s i t u a t i o n to

the except io^ for d i sc ip l inary actions ini t ia ted before such

an appointment. See 5 C.F .R. § 3592 (b) (2) (B) (1982).

Appellant has filed a peti t ion for review, al leging

that the presiding of f ic ia l erred in not f i n d i n g that he
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was occupying a position distinct from the one that was

designated as the SES position when he was converted to that

status. He mainta ins that the position the agency declared

surplus, known as the Special Assistant posit ion, had not

been occupied since 1973. Thus, he claims that the agency

abolished an unoccupied SES position. F u r t h e r , he contends

that the actual SES position he occupied d u r i n g the inter-

v e n i n g period was tha t of Deputy D i r e c t o r , S a f e t y ,

Environment and Emergency Actions. He requests that the

Board review the positions and position titles involved so

that an accurate determinat ion of his status at the time

of his separation can be made. Appellant also contends that

the presiding of f ic ia l has erroneously interpreted 5 U .S .C .

§ 3592 ( b ) . He argues that the clear language of the statute

is applicable to a career SES i n c u m b e n t i n v o l u n t a r i l y

separated by reduction in force.

The agency responded to the pe t i t ion , a r g u i n g that the

appellant had not met the cr i ter ia in 5 C.F.R. 5 1201.115

(1983) because he failed to present new and mater ia l evidence

which wa r r an t s an outcome d i f f e r e n t f rom that ordered by

the pres iding o f f i c i a l and because the appellant had merely

s ta ted h i s d i s a g r e e m e n t w i t h t h e p r e s i d i n g o f f i c i a l ' s

decision. The agency also contended that the p res id ing

of f ic ia l ' s interpretation of 5 U.S.C. § 3592(b) (1982) is

correct. The O f f i c e of Personnel Management (0PM) also f i led
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a brief in intervention. See 5 U.S.C. § 7701 ( d ) ( l ) (1982) .

0PM maintains that the presiding off ic ia l correctly found

that the a'gency properly considered the appellant under his

o f f i c i a l position of record in de te rmin ing his RIF r ights .

Further, 0PM argues that appellant's removal pursuar.-.u to

a reduction in force did not violate 5 U.S.C. 3 3 5 9 " ( b )

(1982) because that statutory restr ict ion does not cover

RIF ac t ions . I t i s O P M ' s pos i t ion tha t the f ac t tha t

Congress enacted a separate RIF law for SES positions three

years a f te r it had enacted 5 U.S.C. § 3 5 9 2 ( b ) demonstrates

that it did not have RIF removals for SES employees in mind

when it enacted the 5 U.S.C. § 3592(b) restriction.

For the reasons discussed below, the peti t ion for review

is hereby GRANTED. 5 U.S.C. § 7701 ( e ) ( l ) .

First , although appellant argues he has not occupied

the Special Assistant position since 1973, the record clearly

shows that when he was converted to an SES position in 1979,

the conversion involved the Special Assistant position.

If, as appellant claims, he was actually p e r f o r m i n g the

d u t i e s of a D e p u t y D i r e c t o r , Sa fe ty , , E n v i r o n m e n t and

Emergency Actions, a position which was consistently rejected

for SES considerat ion, then it is clear that in the in ter -

vening years appellant 's duties did change and, as such,

a RIF ac t ion was p rope r ly i n v o k e d . See Brace v . U . S .

Department of Housing and Urban Development, 11 MSPB 451,



-4-

453 (1982). Fur ther , it has been consistently held by the

Board that an employee has only those rights incident to

the position to which he or she is official ly appointed

whether or not the employee is pe r fo rming another job in

an acting capacity. Mundy v. Department of the Defense,

4 MSPB 358, 362 (1981); Chleapas v. Department of Health,

Education and Welfare, 1 MSPB 464 (1980).

Appe l l an t ' s a r g u m e n t s and c h a r a c t e r i z a t i o n s of the

evidence represent a mere rehashing of those issues and

disagreement with the presiding o f f i c i a l ' s f ind ings of fac t

and interpretation of the evidence. The Board 's review

of the presiding o f f i c i a l ' s f indings of fact and determi-

na t ions wi l l o r d i n a r i l y be u n d e r t a k e n only when the

pe t i t i one r makes a showing consis tent w i t h 5 C . F . R .

§ 1 2 0 l . l l 5 ( b ) , wh ich r e q u i r e s a demons t r a t i on tha t the

initial decision is based on an erroneous interpretat ion

or application of the statutory requirements governing the

weight of the evidence. Weaver v. Department of the Navy,

2 MSPB 297, 298-299 (1980). Our review of the record and

the presiding o f f i c i a l ' s reasoning does not disclose a mis-

application of the s tatutory burden of proof or other cause

w a r r a n t i n g reversal of the determinat ion on the legit imacy

of the instant RIF action. See Caracciolo v. Department

of Educat ion , MSPB Docket No. DC03518210340 (April 2, 1984) ;

Weaver, 2 MSPB at 297.
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Pub. L. 97-35, 95 Stat. 756 (1981), established the

statutory basis for a RIF system in the Senior Executive

Service. .5 U.S.C. § 3595 (1982). This section was later

amended by Pub . L. 97-346 , 96 Stat . 1650 ( 1 9 8 2 ) . The

amendment, codified at subsection 3 5 9 5 ( b ) ( 5 ) , provided that

an individual who, like the appellant, was a career appointee

on May 31, 1981, can be removed from the Senior Executive

Service and the civil service due to RIF a f te r the 120-day

period specified in paragraph ( b ) ( 4 ) ( B ) . However, for the

removal to take ef fec t , the Director of 0PM must cer t i fy

to the Committee on Post Of f i ce and Civil Service of the

House of Representatives and the Committee on Governmental

A f f a i r s of the Senate no later than 30 days prior to the

effect ive date of such removal that the O f f i c e has taken

all reasonable steps but was unable to place the career

appointee in another Senior Executive Service position.

In the instant case, the evidence plainly demonstrates that

the foregoing prerequisites took place prior to appellant 's

separation. Accordingly, we f ind that the agency complied

wi th the provisions of 5 U.S .C. § 3595 (1982) .

Appellant ma in ta ins that 5 U.S .C. 3 3 5 9 2 ( b ) ( l ) precluded

his involuntary removal pursuant to a *IF en January 1 t 1983,

because the agency had acquired a new head in December, 1982,
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*/less than 120 days before his separation.—' Appellant 's

bas ic a r g u m e n t is tha t s ince his remov;.i by RTF was

i n v o l u n t a r y , then the r e s t r i c t i o n in sect ion (b ) (1 ) (A)

applies to his case and his separat ion is not in accordance

wi th law. The agency maintains that the statute allows

appellant 's removal because his most immediate supervisor f

who was a noncareer appointee and who had the au tho r i ty to

remove him under the RIF was employed over 120 days at the

time of appellant 's separation. The agency argues that

appellant's removal was in compliance wi th Section 3 5 9 2 ( b )

because the u t i l i za t ion of the word "or" between (b) (1) (A)

and (b) (1) (B) means that only one of the two situations needs

to exist in order to permi t appellant 's separat ion. In her

init ial decision, the presiding o f f i c i a l in e f fec t added

another exception to paragraph (b) (2) by including a RIF

ac t ion i n i t i a t e d before an a p p o i n t m e n t r e f e r r e d to in

paragraph (1) of the subsection. 0PM, on the other hand ,

a r g u e s that 5 U . S . C . 5 3592 does not apply to an SES

reduct ion in force. A f t e r considering the s tatutory con-

s t r u c t i o n and the l eg i s l a t ive h i s t o r y c o n c e r n i n g the

enactment of sections 3592 and 3595, we agree wi th the

position of the O f f i c e of Personnel Management .

—' The agency and 0PM conten^ that the new head of the
D e p a r t m e n t of E n e r g y was a. ; . o i n t ed in N o v e m b e r , 1983.
Because there is no dispute that appellant was separated
wi th in 120 days af ter the appointment of the head of the
agency, the exact date of the appointment is i m m a t e r i a l .



Section 3595 was included in the Omnibus Budget Recon-

ci l iat ion Act of 1981, Pub. L. 97-35, 95 Stat. 756. In

a d d i t i o n to es tab l i sh ing RIF procedures , that act also

amended section 3393 of Title 5, United States Code, by

inserting at the end thereof the fol lowing new subsection:

(g) A career appointee may not be removed
from the Senior Executive Service or civil
se rv i ce except in acco rdance w i t h the
applicable provisions of sections 1207, 3592,
3595, 7532, or 7543 of this title.

5 U .S .C . § 7542 was also amended by the inser t ion of "or

3595" a f t e r "3592." That section now states:

7542. Actions Covered.

This subchapter applies to a removal from
the civil Service or suspension for more than
14 d a y s , but does not apply to an ac t ion
ini t ia ted under section 1206 of this title,
to a suspension or removal under section 7532
of this t i t le, or to a removal under section
3592 or 3595 of this title.

We find that the inclusion of a section 3595 removal

as a dist inct action from a 3592 removp.l demonstrates that

Congress considered them separate actions. This conclusion

is f u r t h e r bolstered by the House Budget Committee Report

on the RIF proposals which ul t imately became law. The

Committee there in recognized that the legal au thor i t i e s for

removal of career executives in SES were c la r i f ied by the

addi t ion of a new subsection ( g ) . H .R . Rep. No. 158, 97 th

Cong. , 2d Sess (1981). Fu r the r , it noted that section 3592
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only applies to performance-based removals for less than

ful ly successful executive performance. Id. at 49, 51.

The a d d i t i o n of new r e g u l a t i o n s for RIF r emova l s is

recognized as an additional removal mechanism. Id. , at

50. The O f f i c e of Personnel Management regulat ions at Pa r t

359, S u b p a r t E, Ti t le 5, Code of Federal R e g u l a t i o n s ,

l ikewise interpret 5 U.S .C . 3592 as governing removal of

career appointees for less than fu l ly successful execut ive

performance.

The wel l -es tab l i shed ru l e is that in r e v i e w i n g an

agency's application of a s tatutory term of which it has

adminis t ra t ive charge "the judicial role is nar row." Beth

Israel Hospital v. NLRB, 437 U.S. 483, 501 (1978) . This

limited judicial role assumes an adequately articulated

adminis t ra t ive decision interpreting the relevant s ta tu tory

law w i t h i n a range of reasonableness . See Fede ra l

Elec t ion C a m p a i g n C o m m i s s i o n v . Democra t i c S e n a t o r i a l

Campa ign C o m m i t t e e , 454 U .S . 27, 37 (1981) . Congre s s

p rov ided tha t the O f f i c e of Personnel M a n a g e m e n t shall

prescr ibe equlations to carry out the purpose of Subchapter

V, Remold!, Reinstatement and Guaranteed Placement in the

Senior Executive Service, :; U.S.C. 3596 (1982) . Based on

our review of the per t inent legislative h is tory , and a f t e r

g i v i n g due deference to 0PM 1s in terpre ta t ion of the s t a tu to ry

terms which it is responsible for admin is te r ing , we f ind
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that the r e s t r i c t i on of 5 U . S . C . § 3 5 9 2 ( b ) ( l ) is not

applicable to a removal pursuant to a RIF. Therefore,

a p p e l l a n t ' s c l a i m that the a g e n c y ' s ac t ion is not in

accordance w i t h law is found to be wi thout m e r i t .

A c c o r d i n g l y , the i n i t i a l dec i s i on is A F F I R M E D as

MODIFIED. This is the f inal order of the M e r i t Systems

Protection Board in this appeal. 5 C.F.R. § 1201.113(c).

The appellant is hereby not if ied of the r ight under 5 U.S .C.

§ 7 7 0 3 to seek jud ic ia l r e v i e w , if the Cour t has

jur i sd ic t ion , of the Board 's action by f i l ing a petition

for review in the United States Court of Appeals for the

Federal Ci rcu i t , 717 Madison Place, N . W . , Washington , D .C .

20439. The petition for judicial review must be received

by the cour t no later than t h i r t y ( 3 0 ) days a f t e r the

appellant 's receipt of this order.

FOR THE BOARD:

E. Manrose
Washington , D . C . Acting Clerk of the Board


