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OPINION AND ORDER 

¶1 The agency has petitioned for review of an initial decision that reversed the 

appellant’s removal.  For the reasons set forth below, we GRANT the agency’s 

petition for review under 5 C.F.R. § 1201.115, REVERSE the initial decision, and 

AFFIRM the agency’s removal action. 

BACKGROUND 
¶2 The agency removed the appellant from her GS-11 Single Family Housing 

Specialist position with the Department of Housing & Urban Development 

(HUD), Real Estate Owned (REO) Branch, based on two charges.  See Initial 



Appeal File (IAF), Tab 9, Subtabs 4a, 4b, 4c, 4e.  The first charge was that she 

violated three provisions of the Office of Government Ethics (OGE) Standards of 

Ethical Conduct for Employees of the Executive Branch and one provision of the 

agency’s Supplemental Standards of Ethical Conduct with respect to her 

involvement in a real estate transaction concerning a HUD-owned property 

ostensibly purchased by Katherine Bowman.  The second charge was 

“Falsification of Financial Disclosure Report/Concealment of a Financial 

Interest” with respect to the appellant’s failure to disclose on required annual 

financial disclosure forms either her ownership interest in the disputed property 

or a loan she took out to assist with the purchase and improvement of the 

property.   

¶3 After affording the appellant her requested hearing, the administrative 

judge (AJ) reversed the removal action.  IAF, Tab 28.  The AJ found that the 

appellant did not violate either the government-wide or agency Standards of 

Ethical Conduct because there was no evidence that the appellant provided Ms. 

Bowman with any non-public information or afforded her preferential treatment, 

engaged in any conduct that created the appearance of a conflict of interest, or 

acquired a financial interest in the property.  Initial Decision (I.D.) at 11-16.  The 

AJ further found that the appellant was not required to disclose her interest in the 

property because she derived no income from it, and that she had a good faith 

belief that she was not required to disclose the loan because she believed that the 

loan balance was less than the reporting threshold of $10,000 during the reporting 

period.  I.D. at 19-20.  The AJ found, therefore, that the agency did not prove 

either charge by preponderant evidence. 

¶4 The agency has petitioned for review of the initial decision.  Petition for 

Review (PFR) File, Tab 1.  The appellant has responded in opposition to the 

petition for review.  PFR File, Tab 3. 



ANALYSIS 

The transaction in question 

¶5 Except as noted below, the following facts are not disputed.  HUD 

employees in the REO Branch, such as the appellant, have privileged information 

concerning HUD properties that would provide them with an advantage if they 

were permitted to compete with the general public for the purchase of such 

properties.  Hearing Transcript (Tr.) at 60, 67-68.  HUD guidelines provide that 

HUD employees are ineligible to bid for HUD properties except under limited 

circumstances.  The property must first be offered for public sale.  Tr. at 58; IAF, 

Tab 16, Agency Exhibit 16 at 10-31.  Only if no buyer comes forward may a 

HUD employee bid on the property, and the bidder must place a bid for at least 

100% of the listing price.  Tr. at 58-59; IAF, Tab 16, Agency Exhibit 16 at 10-31.  

HUD employees may only bid on properties they intend to use as their primary 

residence; they may not purchase HUD properties as investment properties. Tr. 

at 59; IAF, Tab 16, Agency Exhibit 16 at 10-31.  Further, HUD employees must 

obtain written approval before purchasing a HUD property.  Tr. at 58; IAF, 

Tab 16, Agency Exhibit 16 at 10-31. 

¶6 The agency’s procedures also provide that, when a family member is 

attempting to purchase a HUD property, the employee is required to provide 

notice to the Office Manager and to recuse herself from any involvement in the 

transaction.  IAF, Tab 16, Agency Exhibit 16 at 10-32.  The appellant was aware 

of this policy.  In fact, when her brother submitted a bid for a HUD property in 

August 1997, the appellant filed the required notice.  IAF, Tab 9, Subtab 4e at 31.   

¶7 The appellant and Ms. Bowman were partners engaged in a “spouse-like” 

relationship.  Tr. at 243.  They lived together at the appellant’s residence on 2617 

Memphis Street in the Kensington neighborhood of Philadelphia.  Tr. at 226, 272; 

IAF, Tab 9, Subtab 4k.  Ms. Bowman received mail at that address, Tr. at 274; 

IAF, Tab 17, Appellant’s Exhibit BB, and she and the appellant had a joint bank 

account.  Tr. at 15-16, 229, 272; IAF, Tab 9, Subtab 4e at 30; Subtabs 4j, 4k.  



When Ms. Bowman later became ill, the appellant identified her as the appellant’s 

spouse on a request to participate in the agency’s voluntary leave transfer 

program.  Tr. at 242, 285; IAF, Tab 9, Subtab 4e at 20. 

¶8 Ms. Bowman, before she began living with the appellant, lived in 

Delaware.  The appellant, in contrast, had lived all of her life in Kensington, and 

many of her relatives still lived there.  Tr. at 216, 221.   

¶9 In November 1997, Ms. Bowman put in a bid on a property on Edgemont 

Street in the Kensington neighborhood of Philadelphia.  According to the bid 

document, the original bid was $15,400.  IAF, Tab 9, Subtab 4m.  This bid, after 

the deduction of certain fees, was below HUD’s minimum acceptable bid 

threshold.  The threshold was known to the appellant by virtue of her position, 

but is not public information.  Tr. at 60.  Had this original bid been submitted, it 

would not have been successful.  The bid was then changed, by hand, to $15,900.  

IAF, Tab 9, Subtab 4m.  Coincidentally, this change meant that the bid was 

enough to surpass the threshold and to exceed the next-highest bid by $200.  Tr. 

at 56; IAF, Tab 16, Agency Exhibit 1-38. 

¶10 On the bid document, Ms. Bowman listed her residence as 2007 Memphis 

Street in Philadelphia.  IAF, Tab 9, Subtab 4m.  In fact, at that time, Ms. Bowman 

was residing at 2617 Memphis Street with the appellant.  Tr. at 226-27.  The 

appellant’s son, Vincent Suarez, resided at 2007 Memphis Street with his now-

wife in a property owned by his now-father-in-law.  Tr. at 227, 268-69.  Ms. 

Bowman never resided at 2007 Memphis Street.  Tr. at 269.   

¶11 In the approximately six months between the agency’s acceptance of Ms. 

Bowman’s bid and the closing, several things happened.  First, Ms. Bowman was 

diagnosed with cancer, underwent intensive treatment, lost her job, and moved 

back to her family residence in Delaware, although she continued to be close to 

the appellant.  Tr. at 228-29.  Although Ms. Bowman was eligible under these 

circumstances for cancellation of the purchase agreement and the full refund of 

her deposit, Tr. at 61-62, 118-19, 240; IAF, Tab 16, Agency Exhibit 16 at 10-18 



to 10-19, she never applied for a refund or sought to cancel the purchase 

agreement.  Ms. Bowman died in August 1999.  IAF, Tab 9, Subtab 4e at 36.   

¶12 Second, the appellant obtained a $20,000 personal loan from American 

Heritage Federal Credit Union (hereinafter “the credit union”).  Tr. at 232-33; 

IAF, Tab 9, Subtab  4e at 32; Subtab 4f. The appellant testified that she obtained 

this loan for the purpose of lending money to Ms. Bowman for the purchase of 

the Edgemont Street property, with funds in excess of the purchase price to be 

used for improvements to the property.  Tr. at 233.  On the loan application, 

however, the appellant indicated that the purpose of the loan was home 

improvement, not the purchase and improvement of real property.  IAF, Tab 9, 

Subtab 4e at 32.  

¶13 The appellant gave the entire $20,000 to Ms. Bowman, who used it to 

purchase the Edgemont Street property.  In fact, the appellant was the sole source 

of all funds used to buy the property.  Tr. at 224.  The appellant and Ms. Bowman 

had an oral agreement that the $20,000 was a loan that Ms. Bowman was 

obligated to repay.  Tr. at 224-25. 

¶14 Ms. Bowman never moved into the Edgemont Street property.  Tr. at 292.  

The utilities were never turned on.  Tr. at 13.  She never repaid any of the money 

that the appellant gave her to buy the property, nor did she pay any interest on the 

purported loan from the appellant.  She named the appellant as a beneficiary of 

her estate, IAF, Tab 9, Subtab 4e at 23-29, and, in early 1999, she deeded the 

property to the appellant for one dollar.  IAF, Tab 9, Subtab 4e at 17, 18.  The 

appellant paid full real estate transfer taxes on the transaction.1  Tr. at 278; IAF, 

Tab 9, Subtab 4e at 17; Tab 17, Appellant’s Exhibit W. 

¶15 Thereafter, the appellant was promoted into a position that required her to 

submit financial disclosure forms.  On her 2001 financial disclosure form, she 

                                              
1  The appellant later sold the property to her brother-in-law without making a profit.  
Tr. at 247, 279; IAF, Tab 17, Appellant’s Exhibit X.   



reported neither her ownership of the Edgemont Street property nor her 

outstanding liability to the credit union for the personal loan.  IAF, Tab 9, 

Subtab 4e at 37-38. 

¶16 At some point after Ms. Bowman died, her daughter, Carol Anne Hosey, 

made an anonymous complaint to the agency’s Inspector General (IG) alleging 

that the appellant had obtained the Edgemont Street property by fraudulent 

means.  Tr. at 12; IAF, Tab 9, Subtab 4h.  During the course of the IG 

investigation into the complaint, the appellant was interviewed.  During that 

interview, the appellant denied that she lived with Ms. Bowman at 2617 Memphis 

Street.  IAF, Tab 9, Subtab 4e at 33.  She also identified Ms. Bowman as a “good 

friend” and contended that there was no conflict of interest problem with Ms. 

Bowman’s buying a HUD property because Ms. Bowman was not a family 

member.  Id.; see also IAF, Tab 9, Subtab 4e at 36.  The appellant also stated 

that, in the course of performing her official duties, she had ordered a lead-based 

paint inspection for the Edgemont Street property.  IAF, Tab 9, Subtab 4e at 33.  

She acknowledged that the $20,000 that she provided to Ms. Bowman was for the 

purchase of the Edgemont Street property and that it was a loan and not a gift.  

Id.   

¶17 According to an interview that Barbara Ann Kennedy, Ms. Bowman’s 

sister, provided to the IG, Ms. Bowman told her that she and the appellant “had 

bought a HUD house and … she wanted to make sure [the appellant] got the home 

when she died because [the appellant] was the one who put all the money into it.”  

IAF, Tab 9, Subtab 4e at 14.  At the hearing, Ms. Kennedy testified that, shortly 

before Ms. Bowman died, Ms. Bowman told her: 

[H]er and [the appellant] had a house in Philadelphia that was 
purchased and, that she wanted to make sure that [the appellant] got 
the home when she died, because [the appellant] had put all the 
money into it. 

Tr. at 196. 



¶18 Ms. Bowman’s brother-in-law, Timothy Kennedy, provided a sworn 

statement to the IG recounting a conversation with Ms. Bowman in which she 

told him that she and the appellant “talked about having to buy a HUD property 

in [Ms. Bowman’s] name because it would not be allowed to be titled in [the 

appellant’s] name being that she was a HUD employee.”  Id. at 16. 

¶19 During an interview with the IG, Ms. Hosey stated that Ms. Bowman told 

her that she bought the Edgemont Street property so the appellant could give it to 

her son.  IAF, Tab 9, Subtab 4h.  She further stated that Ms. Bowman “had to 

purchase the property for [the appellant] because [the appellant] wasnot [sic] 

allowed due to her employment with HUD.”  Id.  In a subsequent interview 

performed by a different IG Special Agent, Ms. Hosey stated that “this was a 

HUD property and had to be purchased in [Ms. Bowman’s] name because [the 

appellant] was a HUD employee who had already purchased a HUD home.”  IAF, 

Tab 9, Subtab 4i.  Ms. Hosey further stated that “this home was purchased for 

[the appellant] and that [Ms. Bowman] never intended to live in the property due 

to the fact that she was terminally ill and wanted to die in her home in Delaware.”  

Id.   

The agency has proven charge 1 

¶20 As noted above, the agency’s first charge was that the appellant’s conduct 

relating to the purchase of the Edgemont Street property violated the OGE and 

agency Standards of Ethical Conduct.  The first specification was that the 

appellant’s conduct violated 5 C.F.R. §§ 2635.101(b)(3) and 2635.703.  Section 

2635.101(b)(3) provides as follows: 

Employees shall not engage in financial transactions using nonpublic 
Government information or allow the improper use of such 
information to further any private interest. 



Similarly, section 2635.703(a)2 provides as follows:   

An employee shall not engage in a financial transaction using 
nonpublic information, nor allow the improper use of nonpublic 
information to further his own private interest or that of another, 
whether through advice or recommendation, or by knowing 
unauthorized disclosure. 

¶21 The second specification was that the appellant’s conduct violated 5 C.F.R. 

§ 2635.101(b)(8).  That section provides: 

Employees shall act impartially and not give preferential treatment to 
any private organization or individual. 

¶22 The third specification was that the appellant’s conduct violated 5 C.F.R. 

§ 2635.101(b)(14).  That section provides: 

Employees shall endeavor to avoid any actions creating the 
appearance that they are violating the law or the ethical standards set 
forth in [OGE’s regulations].   

¶23 The fourth specification was that the appellant’s conduct violated 5 C.F.R. 

§ 7501.104(a)(4), which is contained in the agency’s Standards of Ethical 

Conduct.  That section provides that employees 

shall not directly or indirectly receive, acquire, or own … stock or 
another financial interest in a … single family dwelling … which is 
owned or subsidized by [HUD], or which is subject to a note or 
mortgage or other security interest insured by [HUD], except to the 
extent that the stock or other interest represents the employee’s 
principal residence. 

¶24 The AJ did not consider each specification separately and explain which 

facts supported her conclusion that the agency failed to prove each particular 

specification.  This in and of itself was not error.  Many of the facts in this case 

were offered in support of more than one specification and, under the 

circumstances, it is more efficient to consider the facts as a whole and then 

                                              
2  Section 2635.703(b) defines “nonpublic information” as, inter alia, information that 
the employee gains by reason of his Federal employment and knows or reasonably 
should know has not been made available to the general public. 



determine whether the conclusions to be drawn from those facts support the 

specifications.   

¶25 In essence, the AJ found that this case was characterized by “innuendo and 

inference,” some of which she found “compelling,” but that, in the end, there was 

no direct evidence that the appellant engaged in any wrongdoing.  To the extent 

that the AJ discounted the agency’s evidence because it was circumstantial, rather 

than direct, this was error.  The agency was only required to prove its case by 

preponderant evidence, that is, by the degree of relevant evidence that a 

reasonable person, considering the record as a whole, would accept as sufficient 

to find that a contested fact is more likely true than not true.  5 C.F.R. 

§ 1201.56(c)(2).  In a case such as this, were there are only two people who were 

in a position to provide direct evidence in this case, one of whom is deceased, and 

the other of whom is the appellant, the agency would have to rely on 

circumstantial evidence to prove its case.  The mere fact that there are no 

eyewitnesses to some of the crucial events does not, in and of itself, mean that the 

Board cannot draw whatever inferences that the evidence suggests.  If the agency 

provided enough circumstantial evidence to lead the Board to conclude that it is 

more likely than not that the appellant committed the charged misconduct, this is 

sufficient to meet the agency’s burden of proof, regardless of the absence of any 

direct evidence.  See Smith v. U.S. Postal Service, 69 M.S.P.R. 420, 425 (1996) 

(circumstantial evidence can constitute proof by preponderant evidence). 

¶26 We find, contrary to the AJ, that the agency proved by a preponderance of 

the circumstantial evidence that the appellant provided Ms. Bowman with 

nonpublic information that furthered the private interest of the appellant and/or 

Ms. Bowman.  The appellant certainly knew, through the course of performing 

her regular duties, what the agency’s minimum threshold for accepting bids was.  

Tr. at 60.  The fact that Ms. Bowman’s bid initially did not meet this threshold, 

but then was altered to exceed to threshold, is compelling circumstantial evidence 



that Ms. Bowman knew what the threshold was and increased her bid to meet the 

threshold. 

¶27 One could conclude that Ms. Bowman, in preparing the bid document, 

failed to take into account the $500 broker’s commission, and that she changed 

the document to increase the bid amount by $500 in order to rectify this 

oversight.  On balance, though, we are not persuaded that this was the case.  

Robert Polidor, the real estate broker who handled the purchase, testified that he 

was the one who actually prepared the document in the presence of Ms. Bowman.  

Tr. at 295.  He further testified that he had approximately thirty years of 

experience as a real estate broker, Tr. at 294, and his testimony reveals that he 

was quite familiar with the process for submitting bids to HUD.  In addition, the 

agency considered Mr. Polidor’s brokerage to have an “active relationship” with 

the agency.  Tr. at 142.  We find it highly unlikely that Mr. Polidor, with his 

experience, would have forgotten to take his own commission into account in 

completing the bid document.  We also find it more likely than not true that Ms. 

Bowman, upon reviewing the document and noting that it did not meet the 

threshold, asked him to change the document.3  Because the threshold was not 

known to the public, and because Ms. Bowman had a spouse-like relationship 

with the appellant and was living with the appellant at the time, we find it more 

likely true than not true that Ms. Bowman learned from the appellant what the 

threshold was.   

¶28 The AJ found that the agency failed to show that the appellant provided 

Ms. Bowman with nonpublic information for several reasons.  She found that 

there was no evidence that Mr. Polidor ever met the appellant, and that he, and 

                                              
3  Neither party’s representative asked Mr. Polidor the circumstances behind the 
alteration of the document. 



not the appellant, completed the bid form.4  I.D. at 10.  However, it is clear that 

the appellant and Ms. Bowman took pains to ensure that the appellant’s name was 

not associated with the Edgemont Street property in any way that could easily be 

traced.  Although Ms. Bowman listed her address as 2617 Memphis Street on 

documents she prepared before she completed the bid document, IAF, Tab 13, 

Appellant’s Exhibit A, and although the appellant claimed that Ms. Bowman 

lived with her as late as February 1998, Tr. at 289, Ms. Bowman concealed the 

fact that she was living with the appellant when she put a false address on the bid 

document.  The address she did list on the bid document was the address of the 

appellant’s son, but he did not own that property, so a search of property records 

would not reveal anyone with the appellant’s surname at that address.  The 

appellant did not record a lien on the Edgemont Street property when she lent the 

$20,000 to Ms. Bowman or otherwise formally secure repayment of the loan with 

the property.  Under these circumstances, it is not noteworthy that the appellant 

did not accompany Ms. Bowman to Mr. Polidor’s office or personally participate 

in the transaction.   

¶29 The AJ also found that, if the appellant were attempting to conceal her 

involvement in the transaction, she would not have had Ms. Bowman list Vincent 

Suarez’ address on the bid documents because “even a cursory review of the 

names of the residents living at 2007 Memphis Street would have disclosed a 

resident with the same last name as that of the appellant.”  I.D. at 9.  On the 

contrary, as noted above, Vincent Suarez was not the owner of record of 2007 

Memphis Street, and he lived there with his now-wife at the sufferance of his 

future father-in-law.  If anything, a cursory search would have revealed the name 

                                              
4  The AJ also found that there was no evidence that the appellant was aware that 
another bidder had submitted a bid that met the agency’s threshold.  I.D. at 11.  
However, neither party’s representative nor the AJ herself asked the appellant that 
question.  Since neither party was attempting to prove that assertion, the absence of any 
proof of the assertion is not compelling. 



of the owners of the property, and not necessarily that of Mr. Suarez.  Moreover, 

by listing 2007 Memphis Street as her address, Ms. Bowman ensured that, if 

anyone attempted to contact her there about the Edgemont Street property, Mr. 

Suarez would be able to reach her.  If Ms. Bowman had provided the address of a 

stranger, then anyone attempting to find her would have no means of reaching 

her. 

¶30 We also find that the agency proved the third specification, because it 

proved by preponderant evidence that appellant’s conduct created, at least, the 

appearance that the ethical regulations were being violated.  This was not an 

arm’s length business transaction between casual friends.  The appellant and Ms. 

Bowman were engaged in what the appellant described as a spouse-like 

relationship.  They lived together and had a joint bank account.  According to two 

of Ms. Bowman’s relatives, the appellant and Ms. Bowman decided to buy a 

house together but put it in Ms. Bowman’s name since the appellant was a HUD 

employee and could not put it in her own name.  The neighborhood they chose 

was the neighborhood where the appellant grew up and still lived and where 

much of her family still lived.  The property was paid for entirely by the 

appellant.  The appellant was not completely truthful on her loan application 

about the purpose of the loan she obtained from the credit union.  Ms. Bowman 

and the appellant concealed that they were living together on the bid application 

for the Edgemont Street property.  The amount of the bid was changed to ensure 

that it exceeded the agency’s threshold.  Ms. Bowman never repaid any of the 

$20,000 loan, nor even any interest on the amount, although the appellant herself 

was paying 13.9% interest on the loan to her credit union.  IAF, Tab 9, Subtab 4f.  

Ms. Bowman then deeded the property to the appellant for one dollar within 

approximately one year of acquiring it.  After the appellant acquired the property, 

she continued to conceal her interest in the property from the agency by not 

reporting her ownership interest in it or the loan she took out to pay for it on her 

financial disclosure form.   



¶31 The agency took the position that Ms. Bowman was a straw buyer and that 

the house was actually an investment property for the appellant.  The AJ found 

that the agency failed to prove that Ms. Bowman was a straw buyer on behalf of 

the appellant.  I.D. at 11.  However, the agency did not charge the appellant with 

engaging in a straw buyer transaction, so the agency was not required to prove 

that a straw buyer transaction actually took place in this case.  On the other hand, 

the above chronology of facts strongly supports the agency’s position and, even if 

there is no direct evidence of actual impropriety, there is compelling 

circumstantial evidence of an appearance of a violation of ethical standards in 

this case. 

¶32 In finding that the appellant’s conduct did not create even the appearance 

of impropriety, the AJ analyzed each individual step in the sequence of events 

and determined that none of the individual actions was independently wrongful.  

For example, she found that there was no showing that agency rules or 

regulations prohibit employees from lending money (interest-free or otherwise) to 

friends who are in the process of buying HUD properties, I.D. at 11, and there is 

no prohibition on employees’ buying properties formerly owned by the agency, 

I.D. at 14.  Under the circumstances, it was not appropriate to view each step in 

the transaction as a discrete event and conclude that, if no specific act was 

wrongful, then the series of acts taken together cannot create even the appearance 

of impropriety.  It may not be a violation of agency rules or regulations to lend 

money to a friend or buy property from a friend, but when a HUD employee 

finances a “spouse-like” friend’s purchase of a HUD property with an interest-

free loan and later purchases the property from the “spouse-like” friend for one 

dollar, a reasonable person is forced to wonder whether the HUD employee has 

manipulated the system to purchase indirectly through a friend an investment 

property she could not have obtained directly for herself at all, much less at the 

discounted purchase price that her friend paid.  In our view, the appearance of 

impropriety is obvious in this case. 



¶33 The AJ also noted that the appellant incurred $7,832.72 in finance charges 

on the loan from the credit union and that there was no evidence that she ever 

attempted to recoup these charges from Ms. Bowman.  I.D. at 11.  Rather than 

showing that the appellant is innocent of wrongdoing, this fact merely 

underscores that this was not an arms-length business transaction.  The fact that 

the appellant was willing to bear not only the cost of the property itself, but also 

all finance charges associated with its purchase, only reinforces the notion that 

the appellant had some sort of arrangement with Ms. Bowman with respect to the 

property in question.   

¶34 The AJ also discounted the evidence provided by Ms. Bowman’s relatives, 

finding that they all had an interest in Ms. Bowman’s estate.  I.D. at 12.  It is true 

that they had an interest in the estate; so did the appellant.  However, providing 

testimony unfavorable to the appellant in this case has no effect on their interests 

in the estate.  There is no evidence that anyone contested Ms. Bowman’s will and, 

even if the will is under dispute, we see no reason why the appellant’s removal 

from her position would have any impact on the resolution of that dispute.  

Therefore, any hypothetical resentment over Ms. Bowman’s disposition of her 

assets is insufficient reason to discount the evidence showing that the appellant 

and Ms. Bowman purchased the Edgemont Street property together in Ms. 

Bowman’s name. 

¶35 In addition, the AJ found that Ms. Bowman evidenced her intent to reside 

at the Edgemont Street property because she “described to Janice Weiner her 

plans to repair and renovate” the property, I.D. at 12, and that she told Paula 

Hoffman of her “resolve to fight the cancer and move to Philadelphia to be close 

to the appellant.”  I.D. at 16.  These findings misstate the testimony of record.  

Ms. Weiner did not testify that Ms. Bowman discussed her plans to renovate the 

Edgemont Street property.  Rather, Ms. Weiner testified that she and Ms. 

Bowman visited the property one time, and neither party’s representative even 

asked her whether Ms. Bowman had ever discussed her plans for the property.  



Tr. at 258.  Similarly, the testimony of Ms. Hoffman that Ms. Bowman told her 

that she had bought a house in Philadelphia and planned to move there to be 

closer to the appellant, Tr. at 249-50, makes no sense because, by all accounts, 

Ms. Bowman was already living with the appellant when she placed a bid on the 

property.  Furthermore, the only evidence of record relating to repairs to the 

Edgemont Street property shows that the appellant arranged for and paid for all 

repairs, not Ms. Bowman.  Tr. at 279; IAF, Tab 17, Appellant’s Exhibit Y.  

Therefore, contrary to the AJ’s findings, there is no evidence to suggest that Ms. 

Bowman intended to reside at the Edgemont Street property. 

¶36 The AJ further found that the fact that the appellant paid full transfer taxes 

when she bought the property from Ms. Bowman for one dollar shows that the 

appellant was not a straw buyer because, if she was a straw buyer, the transfer 

would be exempt from transfer taxes.  I.D. at 13; Tr. at 130-31.  Given the careful 

efforts Ms. Bowman and the appellant made to conceal the appellant’s interest in 

the property, we find it not at all remarkable that the appellant would not claim 

the tax exemption because she wanted to continue to conceal from the agency her 

interest in the property.5 

¶37 We find, however, that the second specification, which pertains to the 

appellant’s alleged preferential treatment, is not sustained.  The rules against 

preferential treatment are intended to prohibit situations in which a federal 

employee performs his or her official duties in a manner that affords partial or 

preferential treatment.6  The appellant’s provision of nonpublic information to 

                                              
5  In fact, when asked why she did not claim the tax exemption, the appellant responded, 
“Might have been more appropriate for this transfer.”  Tr. at 278. 

6  In issuing its final ethics regulations, OGE explicitly noted that the impartiality 
principle contained in 5 C.F.R. § 2635.101(b)(8) “is further amplified in subpart E” of 
the ethics regulations.  57 Fed. Reg. 35,006, 35,007 (Aug. 7, 1992).  Subpart E, sections 
2635.501 through 2635.503, is entitled “Impartiality in Performing Official Duties.”  
Section 2635.501(a) states, “This subpart contains two provisions intended to ensure 
that an employee takes appropriate steps to avoid an appearance of loss of impartiality 



Ms. Bowman was not an act within the scope of her official job duties, and we 

see no evidence that the appellant performed her job duties in a way that provided 

any advantage to Ms. Bowman.  Therefore, this specification is not sustained. 

¶38 We also find that the agency has not proven specification four.  Section 

7501.104(a)(4) prohibits the acquisition of a financial interest in a property which 

is owned or subsidized by HUD, or which is subject to a note or mortgage or 

other security interest insured by HUD.  Ms. Bowman paid cash for the Edgemont 

Street property; there is no evidence that the property was subject to a note or 

mortgage or other security interest insured by HUD.  Similarly, there is no 

evidence that the property was subsidized by HUD.  The property was owned by 

HUD when Ms. Bowman acquired it and, if anything, the appellant potentially 

acquired a financial interest in a property owned by Ms. Bowman, but not a 

property owned by HUD. 

¶39 It may be that the appellant and Ms. Bowman had an understanding that the 

loan of $20,000 was informally guaranteed by the property, a conclusion which is 

suggested by the fact that Ms. Bowman later deeded the property to the appellant 

for one dollar purportedly in repayment of the loan.  However, the appellant 

never formalized any such understanding by obtaining a mortgage or lien on the 

property.  Thus, had the appellant, hypothetically, sought repayment of the loan, 

she had no means of enforcing any agreement to repay against the Edgemont 

Street property specifically, rather than against Ms. Bowman’s assets in general.  

Any suggestion that the appellant’s unsecured loan to Ms. Bowman gave her a 

prohibited financial interest in the Edgemont Street property would mean that any 

unsecured loan that a HUD employee made to a friend or relative who purchased 

a HUD property would constitute the acquisition of a prohibited financial interest 

                                                                                                                                                  

in the performance of his official duties.”  The regulation goes on to discuss 
circumstances under which an employee should recuse himself from “participation in 
particular matters.”   



in the property.  This reasoning, we believe, goes too far.  While the loan in this 

case occurred under suspicious circumstances and created the appearance of 

impropriety, we find that, on this record, the mere existence of the loan does not 

constitute a violation of section 7501.104(a)(4). 

The agency has proven charge 2 

¶40 The second charge was that the appellant falsified her financial disclosure 

report and concealed a financial interest by not reporting on her financial 

disclosure form in October 2001 her ownership interest in the Edgemont Street 

property and her liability to the credit union for the remaining balance on the 

loan.  IAF, Tab 9, Subtab 4e at 5.  To sustain a falsification charge, the agency 

must prove by preponderant evidence that the appellant knowingly supplied 

incorrect information with the intention of defrauding, deceiving, or misleading 

the agency.  Naekel v. Department of Transportation, 782 F.2d 975, 977 (Fed. 

Cir. 1986); Mendez v. Department of the Treasury, 88 M.S.P.R. 596, ¶ 15 (2001).  

Intent is a state of mind and is generally proven by circumstantial evidence.  

Mendez, 88 M.S.P.R. 596, ¶ 15; Delancy v. U.S. Postal Service, 88 M.S.P.R. 129, 

¶ 4 (2001).  The Board will examine the totality of the circumstances in 

determining whether the agency has proven intent.  Mendez, 88 M.S.P.R. 596, 

¶ 16; Stein v. U.S. Postal Service, 57 M.S.P.R. 434, 438 (1993).  An incorrect 

statement coupled with the lack of any credible explanation or contrary action by 

an employee can constitute circumstantial evidence of intent to deceive.  Stein, 

57 M.S.P.R. at 439. 

¶41 It is not disputed that the appellant disclosed neither her ownership of the 

Edgemont Street property nor her debt to the credit union.  The AJ found that the 

appellant was not required to report her ownership of the Edgemont Street 

property because she did not consider it to be an investment property in that she 

derived no income from it.  I.D. at 19; Tr. at 281-82.  In support of her contention 

that she was not required to report her ownership interest, the appellant relied on 



the instructions to OGE Form 450, which require the disclosures of “all assets 

held for investment or for production of income.”  IAF, Tab 14, Appellant’s 

Exhibit T.  The appellant has not submitted a complete copy of the instructions, 

which might, for example, clarify what an asset held for investment is.  In any 

event, the appellant testified that she did not consult the instructions when she 

completed the form, although she conceded that the instructions were available to 

her.  Tr. at 283.  Because she did not rely on the instructions at the time, her 

attempt to rely on an incomplete copy of the instructions at the hearing is not 

probative of whether she concealed her interest with the intent to deceive the 

agency.  Moreover, OGE Form 450 on its face requires that all assets with a fair 

market value of more than $1,000 must be disclosed unless the asset is the 

employee’s personal residence.  IAF, Tab 9, Subtab 4e at 37.  We find, therefore, 

that the appellant was required to disclose her ownership interest in the Edgemont 

Street property.  Cf. Connett v. Department of the Navy, 31 M.S.P.R. 322, 326-27 

(1986) (where the financial disclosure form stated on its face that all interests in 

real property except for the employee’s personal residence must be disclosed, the 

appellant’s failure to disclose interest in rental property was culpable), aff’d, 

824 F.2d 978 (Fed. Cir. 1987) (Table). 

¶42 The appellant contended that she was not required to report the loan 

because, on the date she completed the disclosure form, the loan balance was less 

than $10,000.  Tr. at 284; see IAF, Tab 14, Appellant’s Exhibit U.  On its face, 

OGE form 450 requires the disclosure of all liabilities with a balance of more 

than $10,000 at any time during the reporting period, except for a mortgage on 

the employee’s primary residence, liabilities owed to family members, and loans 

for automobiles or household furniture or appliances.  IAF, Tab 9, Subtab 4e 

at 38.  The reporting period is the 12-month period preceding the completion of 

the disclosure form.  IAF, Tab 14, Appellant’s Exhibit T.  The agency submitted 

evidence, which the appellant does not attempt to refute, showing that the loan 

balance was approximately $12,000 at some point during the reporting period.  



Tr. at 27.  We find, therefore, that the appellant was obligated to disclose the 

existence of the loan.   

¶43 The AJ further found that, even if the appellant were required to report her 

ownership interest in the Edgemont Street property and her liability to the credit 

union, her omission of these matters from her financial disclosure forms does not 

evidence an intent to deceive the agency.  I.D. at 19-20, 22.  The AJ suggested 

that the appellant’s omissions were mere mistakes that resulted from the agency’s 

provision of incorrect instructions combined with time pressure that prevented the 

appellant from forming the requisite intent to deceive.  The AJ’s reasoning in this 

regard is flawed. 

¶44 The appellant testified that her supervisor, Pat Piffer, advised her that she 

only needed to disclose income-producing property.  Tr. at 281-82.  The AJ 

characterized this testimony as “unrebutted.”  I.D. at 19.  However, there was no 

corroboration for the appellant’s claim that she sought or obtained any advice 

from Ms. Piffer, and the appellant did not even attempt to call Ms. Piffer as a 

witness.  We find that the appellant’s uncorroborated, self-serving testimony is 

entitled to little weight. 

¶45 Similarly, the appellant testified that she completed the form on the 

deadline date and that she learned of the deadline from Nelson Chan.  Tr. at 282.  

From this testimony, the AJ found that Mr. Chan was the appellant’s manager, 

that he “insisted” that the appellant complete the form on the deadline, and that 

he “pressured the appellant to complete the disclosure form at work 

immediately.”  I.D. at 20.  The AJ found that these factors warranted a finding 

that the appellant made a mere mistake in not reporting the obligation to the 

credit union.  I.D. at 21.  However, the appellant never testified that Mr. Chan 

was in her chain of command.  She never testified that he insisted that she 

complete the form immediately or that he pressured her, and we find that the 

record does not support such an inference. 



¶46 Contrary to the conclusions of the AJ, we find that the appellant had every 

incentive to conceal her association with the Edgemont Street property from the 

agency.  The appellant had engaged in conduct which, at a minimum, created the 

appearance of impropriety.  Given the unequivocal instructions on the OGE Form 

450 itself, the appellant’s ownership of the Edgemont Street property and her 

loan from the credit union should have been disclosed.  The appellant’s post-hoc 

explanation that the supplemental instructions permitted her not to disclose them, 

when she did not consult the instructions at the time and has not submitted a 

complete copy of the instructions, is not credible.  Similarly, her attempt to 

explain that she was following the instructions of Ms. Piffer, given that she had 

the opportunity to corroborate this version of events and failed to do so, is not 

credible.  Moreover, as noted above, the appellant and Ms. Bowman had taken 

pains to conceal the appellant’s association with the transaction at the time of 

purchase.  The obvious inference from this course of events is that the appellant 

did not disclose her interest or her liability because she wanted to continue to 

conceal from the agency that such interest and liability existed in order to 

continue to conceal her misconduct.  Cf. Forma v. Department of Justice, 

57 M.S.P.R. 97, 104 (the obvious inference to be drawn from the appellant’s 

misrepresentation of the duration of his employment with one firm was that he 

did not want the agency to find out about his employment with another firm), 

aff’d, 11 F.3d 1071 (Fed. Cir. 1993) (Table).  Considering the totality of the 

circumstances, we find that the appellant omitted her ownership of the Edgemont 

Street property and her obligation to the credit union with either a reckless 

disregard for the truth or with a conscious purpose to avoid the agency’s learning 

the truth.  See Delancy, 88 M.S.P.R. 129, ¶ 6.  Therefore, the second charge is 

sustained. 



The penalty of removal is reasonable 

¶47 As noted above, we sustain two out of four specifications of the first 

charge and all of the second charge.  Where all of the agency’s charges are 

sustained, but not all of the underlying specifications are sustained, the agency’s 

penalty determination is entitled to deference and should be reviewed to 

determine whether it is within the parameters of reasonableness.  Blake v. 

Department of Justice, 81 M.S.P.R. 394, ¶ 38 (1999). 

¶48 The deciding official, Engram Lloyd, Director, Home Ownership Center, 

testified that he is very concerned with the integrity of the HUD home ownership 

program.  Tr. at 115.  He explained that his office sells approximately 10,000 

properties per year at an average dollar value of $72,000 each, and that the 

agency sets a high standard for its employees to ensure that public trust in the 

integrity of the program is maintained.  Tr. at 115, 123.  He also testified that it is 

very important that the agency’s employees avoid the appearance of a conflict of 

interest.  Tr. at 115.  More specifically, he testified: 

Trust is very important throughout the organization.  We’re dealing 
with huge sums of money.  We’re dealing with contractors that have 
huge sums of responsibility.  And we just have to ensure that the 
public has the utmost confidence in what we do and how we do it and 
how we arrive at our decisions.  And that trust had vanished in the 
situation of [the appellant]. 

Tr. at 168. 

¶49 Mr. Lloyd further testified that he believed that “Ms. Bowman was merely 

an instrument that was used” by the appellant to acquire a HUD property.  Tr. 

at 120.  He stated that there have been other incidents in which similar acts by 

other employees have come to light in the media and that those incidents caused 

great embarrassment for the agency.  Tr. at 120-22; see IAF, Tab 16, Agency 

Exhibit 19.   

¶50 Falsification is a serious offense because it strikes at the very heart of the 

employee-employer relationship.  Forma, 57 M.S.P.R. at 105.  In addition, the 



appellant’s misconduct calls into question the integrity of the agency’s 

performance of its mission to insure mortgages and, when forced to foreclose on 

insured properties, to sell the property at the highest net return to the mortgage 

insurance fund.  Cf. Modrowski v. Department of Veterans Affairs, 252 F.3d 

1344, 1349-50 (Fed. Cir. 2001) (the appellant’s participation in the sale of 

agency-owned real property to his son-in-law exposed the agency to potential 

public criticism for self-dealing).  Creating the appearance of a conflict of 

interest constitutes a serious breach of trust.  Coons v. Department of the Navy, 

15 M.S.P.R. 1, 5 (1983). 

¶51 The agency regarded the appellant as an excellent performer.  Tr. at 50, 

120, 150.  Her performance ratings were better than satisfactory, Tr. at 50, 114, 

and she received a number of annual performance awards and occasional special 

act awards, IAF, Tab 13, Appellant’s Exhibits E-N.  However, these mitigating 

factors do not outweigh the seriousness of the offense.  See Gonzalez v. 

Department of the Air Force, 51 M.S.P.R. 646, 654 (1991) (despite the 

appellant’s 24 years of service with no disciplinary record, removal was 

appropriate penalty for the appellant’s use of his position for personal gain); 

Connett, 31 M.S.P.R. at 327-28 (the appellant’s long and satisfactory service 

record was outweighed by the seriousness of the conflict of interest charge); but 

see Marler v. Department of Veterans Affairs, 58 M.S.P.R. 116, 123-24 (1993) 

(60-day suspension was appropriate penalty for employee with 39 years of service 

and no prior disciplinary record where the employee’s prohibited financial 

interest was not directly related to any misuse of knowledge or authority 

connected with his official duties, he did not attempt to conceal his interest, and 

was forthcoming with information during the agency’s investigation).  Under the 

circumstances of this case, therefore, we find that the penalty of removal was 

reasonable. 



The agency has complied with the interim relief order 

¶52 Finally, we note that the appellant has moved to dismiss the agency’s 

petition for review for failure to provide appropriate interim relief.  PFR File, 

Tab 3.  Based on our review of the record, we find that the agency has shown that 

it has complied with the AJ’s interim relief order, and the appellant’s motion to 

dismiss is denied. 

ORDER 
¶53 This is the final decision of the Merit Systems Protection Board in this 

appeal.  Title 5 of the Code of Federal Regulations, section 1201.113(c) (5 C.F.R. 

§ 1201.113(c)). 

NOTICE TO THE APPELLANT REGARDING 
YOUR FURTHER REVIEW RIGHTS 

You have the right to request the United States Court of Appeals for the 

Federal Circuit to review this final decision.  You must submit your request to the 

court at the following address: 

United States Court of Appeals 
for the Federal Circuit 

717 Madison Place, N.W. 
Washington, DC  20439 

The court must receive your request for review no later than 60 calendar days 

after your receipt of this order.  If you have a representative in this case and your 

representative receives this order before you do, then you must file with the court 

no later than 60 calendar days after receipt by your representative.  If you choose 

to file, be very careful to file on time.  The court has held that normally it does 

not have the authority to waive this statutory deadline and that filings that do not 

comply with the deadline must be dismissed.  See Pinat v. Office of Personnel 

Management, 931 F.2d 1544 (Fed. Cir. 1991). 

If you need further information about your right to appeal this decision to 

court, you should refer to the federal law that gives you this right.  It is found in 



Title 5 of the United States Code, section 7703 (5 U.S.C. § 7703).  You may read 

this law as well as review the Board’s regulations and other related material at 

our web site, http://www.mspb.gov. 

FOR THE BOARD: 

Washington, D.C. 

______________________________ 
Bentley M. Roberts, Jr. 
Clerk of the Board 

 


