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OPINION AND ORDER

The appellant petitions fecr review of an initial
decision issued on 2ungust 18, 1987, that dismissed his
appeal from the agency’s action denving his regquest for
restoration following his recovery from a compensable
injury. The agency filed a cross-petition for review
alleging that the appellant, in addition to his removal ftor
cause, was not entitled to restoration because of his
egregious misconduct. For the reasons discussed below, we
GRANT beth the appellant’s petition for review and the

agency’s cross-petition for review, pursuant to 5 U.S.C.
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§ 770i(e) (1), REVERSE the initial decision, and REMAND the
case to the San Francisco Regional Office for further action
in accordance with this decision.

EACKGROUND

The appellant was removed effective Novﬁmber 18, 1983,
from his position of Electric Measurement Egquipment Mechanic
for falsificaticn of lodging costs, absence without official
leave (AWOL) for two months, insubordination, and violation
of agency leave regulations. He appealed the removal action
to the Board. In Green v. Department of the Army,
25 M.S.P.R. 342 (1984), the Board, finding the falsification
charge not supported by preponderant evidence, nonetheless
affirmed the agency’s removal action based upon the
sustained charges of AWOL, insubordination, and violation of
leave regulations. See id. at 345. The Board’s decision
was affirmed by the U.S5. Court of Appeals for the Federal
Circuit. See Green v. Department of the Army, 785 F.2d 326
(Fed. Cir. 1985).

In November 1983, the appellan* £filed a workers’
compensation claim, contending that his tinnitis {ringing in
the ears) was aggravated by job stress. Although his claim
was initially denied, it was approved on October 22, 1985,
and on February 19, 1987, the o©0Office of Workers’
Compensation rograms (OWCP) approved benefits for the
period between July 1, 1983, and February 28, 1986. Oon
March 30, 1987, the appellaat reguested restoration, but the

agency denied his request on June 4, 1987. He then appealed
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the agency’s uecision to the Board’s Ssn Francisco Regionai
Office. In hetr Initial decision, the administrative 9judge
disrissed his appeal for lack of appellate Jurisdiction.
Thé sppellant now petitions for review of she injitial
decision, claising that he has new evidence and that the
adgninistrative judge erred in dismissing his appeal.
IRTVCYE

Ary enpioyee I8 entitled under 5 U.5.C. § 8151(b)(2) to
restoratinn to his former or egquivalent position following
recovery fror a coppensable injury, but only where the
erpioyee’s peparation resulted from che compensable injury.
Fee Cox v, Departwment of Transportation, 31 H.S.P.R. 148,
171 (19ns) (separation or furlough must have resulted from
cenpensablie injury alone for restoration rights to accrue),
arfrd, 72% ¥.,24 1013 (Fed., Cir. 19%8¢). In lher initiail
decisicn, the administrative 4udge found that the
appeilant’s clain that his renoval was substantially related
to his corpensable inijury was previously litigated in the
appeal of the renmcval sction before the Board and the U.S5.
Court of Appeals for the Federal Circuit, and the appellant
was barred under the doctrine of rer Judicata (f{rom
relitingating jesues that vere, or could have been, raised in
Lthe earlier appeal. she then conclude” taat, becaﬁse ihe
sppellant was removed for csuse, rath than for a resson
substantially related to his compensas:. injury, he had no
yight to restoration or to appeal to th Board, See Initial

Decision at 4.



The record shows tha%, although the appellant alleged
during the hesaring on his appeal from the removal action
~hat he was unabla tc¢ work due to strees @uriyg the AWOL
aariod, the Pozrd found the charges " of AWOL,,
Snsubordination, &nd  violation of leave reguletions
supported by preponderant evidence and that the removal
penalty was reasonable. See Initial Decision at 3-4. Thre
Board’s decision was affirmed by the U.S8. Court of Appeals
for the Federnl Circuit, which found that *all of
petitioner’s contentions, which were properly raised in the
administrative proceedings, were adequately considered and
coriectly disposed of.” See Initial Appeal File, Vol.111,Tadb 26.

In his petition for review, the appellant argues that
the OWCP determination dated February 19, 1987, granting him
compensation for the period between July 1, 1583, and
February 28, 1986, wvas issued after the Board decision and
that it materially affects the results in the removal case.
We agree. The record shows that the period covered by the
AWOL is included in the period determined by OWCP to be
compensable. Therefore, had this information bean before
the Board when it considered the removyl case, it is likely
that—%he "AWOL and rewr~-nj~ <ha jes would not have been
sustajined. See Stitn . Ixvartment of Housing and Urban
Developnrent, 21 M S.P.R. 37! 3%1=-32 (1954 {charqus of
failure to follow prdne ta rapeort for work and AWOL could

not De gustained ey the OWCP later fLound that the



appellant was entitled ¢o compensation for the period
involved in the conduct charged).

Moreover, although the appellant asked tha U.S5. Court
of Appreals for the Fede-al Circuit to take juslicial notice
of the October 22, '985, decision of thé- Employees’
Compensation Appeals Board (ECAB), that decision only
remanded the &appellant’s compensation case ¢to OWCP for
further proceedings. See IAF, Vol. IIY, Tab 24. The court
found it unnecessary to grant the appellant’s wmotion, “in
view of [its] disposition of this case.” See 1d., Tab 26.
The February 19, 1987, OWCP decision was issued uafter the
court decision, and therefore, was not before the court in
the removal case.

Arzcordingly, the case is remanded to the San Francisco
Regionxzl Office for consideration of the February 19, 1987,
OWCP decision with respect to the appellant’s contention
that he was removed from his position because of a
compensable injury, and for further action consistent with
this decision. On remand, the administrative -judge will
also consicer the agency’s argument in its cross-petition
for review that, in addition to his removal for cause, the
appeilant was not entitled to restoration because of his

egragious nisconduct.
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