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OPINION &ND ORDER

The appellant petitions for review of the initial

decision issued on May 29, 1990, that sustained his placement

on indefinite enforced sick leave for more than 14 days,1 The

agency has responded to the petition. For the reasons set

forth below, the petition for review is GRANTED, the initial

decision is REVERSED, and the action is NOT SUSTAINED.

1 See Pittman v. Merit Systems Protection Board, 332 F.2d
598, 599-600 (Fed. cir« 1987) (an employee's placement on
enforced leave for more than fourteen days, pending the
agency's inquiry into his physical ability to perform, is &
disciplinary -type action within the Board's jurisdiction) .
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AGENCY'S MOTION TO INCORPORATE PREVIOyS C^Sg_

The. appellant's appeal from the agency's action was

dismissed without prejudice to its refiling in order to allow

the parties to conduct additional discovery. See Gwillory v.

Department of the Navy, M3PB Docket No. SF0752901Q094 (Initial

Decision Jan. 16? 1990).
2 Following the appellant's refiling

of his appeal, the agency filed a motion that all documents

from the previous appeal be incorporated into the record,,

Appeal File (AF) , Second Appeal (SA), Vol. X, Tab 3. The

administrative judge erred in not ruling o;i this motion

below.3 See Johnson v. United States Postal Servicef 37

M.S.P.R. 388, 392 (1988).

2 Since the appellant indisputably did not learn of a right
to appeal to the Board until he received his decision notice
on October 20, 1989, nearly three months after the action was
imposed, his appeal to the Board was perforce untimely under
the Board's regulations. See 5 C.F.R. § 1201.22(b). The
administrative judge thus erred by finding the appeal ̂ timely"
in his first initial decision, Appeal File, First Appeal,
Tab 11. The agency has not objected to the acceptance ©f the
appeal ©n the basis of timeliness* In view of the appellant's
explanation for his late filing, we hereby WAIVE the
untimeliness at this time, under 5 C.F.R. § 1201,12, for good
cause shown. Se© Shiflett v» United States Postal Service,
839 F.2d 669, 670-74 (Fed. Cir. 1988) (the Board may grant or
deny the waiver of a time limit for filing an appeal, in the
interest of justice, after considering all the facts and
circumstances of a particular case).
3 Prior to th© filing of the agency's motion, though, the
administrative judge issued an order, AF, SA, Vol. l, Tab 2,
informing the parties that any documents from the first appeal
that they wished to have in the record would have to be
resubmitted. Hot all relevant documents we wished to review
were resubraitted,, however. For example, it appeared from the
second appeal file that 'the appellant had raised affirmative
defenses that ultimately were not addressed by the
administrative judge* See r*ot@ 5S infra.
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We GRANT the mot.ion at this tiaie, thus remedying the

error, and incorporate the record in MSPB Docket

No. SF07529010094 into the record in this appeal. We find the

previous appeal .file, which contains, inter alia, the

appellant's petition for appeal, the agency's response file,

the appellant's response to a jurisdietional show-cause order,

and a Board order summarizing a prehearing conference, to be

relevant and appropriate for inclusion into the record.

BACKGROUND

The background facts are undisputed. The appellant is

employed by the Naval Electronic Systems Engineering .Center,

San Diego, California (NAVELEX), as a GS-11 Electronics

Technician. He informed the agency that he was suffering from

an illness due to chemical exposure, and on September 25,
\.

1988, he requested a reassignment to Code 323 night shift,

Building 92. The agency granted the request, but the

appellant began asserting that the air in the building

bothered him. Therefore, on February 15, 1989, he was

provided light duty outside the building. See AF, First

Appeal (FA), Vol. 2, Tab 5.

By letter dated May 1, 1989, the appellant requested

reassignment to Code €1, where he previously worked,

provisional upon his wearing respiratory equipment. AF, SA,

Vol. 1, Tab 3(1). The agency informed the appellant that it

would not act upon his request £or reassignment back to

Code 61 unless h© provided medical information that would

substantiate his ability to '*?ork with & respirator. The



appellant did not provide the required medical documentation,

&nd he continued to be assigned light duty work outside

Building 92, Code 323. By letter dated May 21, 1989, the

appellant submitted medical documentation that reflected that

his doctor was unable to determine whether he could work

anywhere within the 13 work stations at NAVELEX, because the

doctor possessed inadequate information concerning the

chemicals present at those sites. Jd., Tab 3(J).

On August 2, 1989, the agency proposed the appellant's

enforced sick leave, id., Tab 3(R), and it effected that leave

immediately, on that same date. The appellant was granted

extensions for making his reply, and an oral reply was

presented on October 4, 1989. Jd., Tab 3(CC). The appellant

was returned to duty in a new position on October 6, 1989,

"the day [he] was released by [his] doctor to return to work.*

See Decision Letter, id., Tab 3(EE), which the appellant

received on October 20, 1989; AF, Vol. 2, Tab 5.

Following a hearing, the administrative judge issued an

initial decision in which he implicitly found the undisputed
»

charge to be supported by the requisite evidence,4 ruled that

the appellant did not meet his burden of proof on the

affirmative defense of handicap discrimination, and concluded

* Although tho administrative judge failed to specifically
state that the agency's charge was sustained, he found that
the appellant was handicapped due to hypersensitivity to
chemicals in his work environment. Initial Decision at 4.
Thus, it follows that the administrative judge found him
smable to perform the duties of his position, ihe appellant
has not contested the agency's charge on the merits.



that the appellant wa& not entitled to be carried in a pay

status during the W30 day advance notice period* because he

was not then "ready, willing, and able to work.* The

administrative judge therefore sustained the agency's action.

The appellant has now petitioned for review, asserting

that th® administrative judge misapplied handicap

discrimination law and erroneously interpreted the

requirements of 5 0«S»C. § 7513 (b) with regard to the

appellant's right to prior notice of an adverse action and the

legal effect of the denial of that right.5 The agency has

responded in opposition to the appellant's petition.

ANALYSIS

Procedural .Error Claim

In his petition for appeal, the appellant alleges that,

because the agency failed to afford him the procedural rights

of 5 U.S»C. § 7513 (b), the action should not be sustained.6

5 In his petition for appeal, AF, FA, Vol. I, Tab l, the
appellant alleged that the action was erroneous because he was
denied an advance notice period and an opportunity to respond
prior to the imposition of the action. He also raised
affirmative defenses of handicap and race discrimination, and
of retaliation for whistleblower activity. We find that the
appellant is deemed to have dropped his allegations of race
discrimination and retaliation for whistleblower activity,
since he raised no objection to the administrative judge's
failure to include those issues in the prehearing summary
order , in be summary of issues at the hearing, or in the
initial decision. Moreover, the appellant does not allege, in
his petition for review, that the administrative judge erred
by failing to address those issues. See Drake v. Department
of Commercef IB M.S.P.R. 475, 479 n*4 (1983).

action was actually effected
immediately, we find that there yas no "notice" period
afforded^ as is required by 5 u.s.c. § 7513 (b)(l). Thus, the
administrative judge erred in finding that the appellant was



The agency maintains, in response, that the appellant dropped

this procedural argument in the prehearing conference. See

order summarizing the prehearing conference (order), &F, FA,

Vol. l, Tab 10. The agency also claims that the appellant

raised this claim for the first time in his closing argument

and again in his petition for review, after having failed to

previously bring it to the attention of the administrative

judge (presumably following the administrative judge's ruling

on this issue in his order). Thus, the agency argues that the

issue should not be considered on review.

The administrative judge's prehearing order provided,

inter alia:

[Tjhe parties were advised that there were,
essentially, two issues on appeal; (1) the
merits of the agency's action "suspending"
appellant; (2) appellant's status during the 30-
day notice period required by 5 U.S.C.
§ 7513(b)(1).

AF, FA, Vol. 1, Tab 10.

The order further provided:

[T]he parties were advised that there appeared
to be no harmful procedural error in the
agency's action. That is, the action was
basically accomplished in accord with the
substantive requirements of 5 U.S.C. § 7513.

properly maintained in a sick leave status *[d]uring the 30
day advance notice period." Initial Decision at 2 n.l.
Alternatively, accepting arguendo the administrative judge's
characterization of the first thirty days of the appellant's
enforced leave as being a n̂otice" period, the administrative
judga nevertheless erred in sustaining the action because the
Board! invalidated such emergency suspension actions in Cuellar
v. United Stat&B Postal Service, B M.S.P.R. 624, 627-32
(1981).



In His petition for review, the appellant states:

During the prior hearing proceedings, [the
administrative judge] stated that in his
opinion, the Agency's failure to provide
Appellant with his notice of appeal rights when
it placed him on 'proposed enforced sick leave*
constitute [sic] harmless error, insufficient to
require reversal of the Agencyfs action.
Therefore,, it was agreed that this issue would
not be argued at the second hearing, because it
had been effectively determined against
Appellant by the Judge.

Petition For Review File (PFRF), Tab I.

The record does not indicate whether the appellant

preserved an exception to the administrative judge's ruling on

the harmful procedural error issue. We find, however, that

the record does not support inferences either that the

appellant dropped his procedural error allegation, as the

agency maintains, or that the parties accepted the

administrative judge's prehearing ruling as being final.

Following a discussion at the hearing regarding the

requirements of 5 U.S.C. § 7513, the administrative judge

indicated that the appellant could "make the .., argument that

he was absolutely entitled to [advance notice] regardless of

whether he could establish [that he was ready, willing, and

able to work]."' Hearing Transcript (HT) at 11. Since no

facts were at issue, the appellant could properly save that

argument for closing. Moreover, despite the agency's

assertions of surprise, we note that the agency addressed the

claim of harmful error in its closing brief, AF, SA, Vol. 2,

'Tab 11 at 11-12, as did the appellant, id,, Tab 9 at 6-7. We

will, therefore, consider this issue although the
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administrative judge, having previously ruled upon it, did not

address it in his initial decision.

In Stephen v. Department of the Air Force, 47 M.S.P.R.

672, 681 (1991), we held that where, as here, an appealable

action is taken without affording an appellant prior notice of

the charges, an explanation of the agency's evidence, and an

opportunity to respond, the action violates his constitutional

right to minimum due process, citing Cleveland Board of

Education v. Loudermillf 470 U.S. 532 (1985), and must be
•j

reversed.

Although it appears on the surface that the agency

provided all of the requisite procedures, it did not do so in

a timely fashion. The appellant was provided with a notice of

"proposed enforced sick leave," AF, SA, Vol. 1, Tab 3(R), but

the action was effected immediately, rather than merely

"proposed.* The appellant, then, could reply only after the

fact and could not hope, by his response, to forestall an

already-effected action. Thus, a finding that the agency in

fact comported with the statutory requirements would be

placing form over substance. Moreover, the agency's "final

decision," id., Tab 3(EE), Was not issued until well after the

7 In reliance upon prior Board precedent, the appellant
alleged that the agency's procedural error constituted
reversible "harmful error" under 5 U.S.C. § 7701(c)(2)(A). In
Stephen, at 681-83, 685, however, the Board modified its prior
decisions that held that an agency's failure to afford an
employee his statutory or regulatory procedural rights
necessarily constituted "harmful error,* bringing those
decisions into conformity with the law as clarified in



period of enforced leave was over, and the appellant was back

at work. At that point, it would have been necessary for the

agency to "undo* a completed personnel action in order to

render a decision in the appellant's favor. We find that the

statutory purpose of the absolute right to prior notice and

reply, i.e., an opportunity to persuade the agency not to take

the action, is clearly not served by such procedures as were

used in this case. See Loudennill, 470 U.S. at 546;** Ho?nick

v. Federal Mediation & Conciliation Service, 8 M.S.P.R. 508,

510-11 (1981) (advance written notice and an opportunity to

reply be/ore a final agency decision is made are fundamental

procedural rights); cf. Mercer'v. Department of Health & Human

Services, 772 F.2d 856, 859-60 (Fed. Cir. 1985) (the agency

committed harmful error where it denied the employee's right

to a predecision hearing required by agency regulations; "a

person has a better and perhaps dispositive chance of

successfully contesting termination of benefits Jbefore, not

after, the benefits are terminated7 (emphasis supplied)).

Thus, the appellant's enforced leave cannot be sustained.
•

Handicap Discrimination Claim

A Federal agency is required to make reasonable

accommodation to the known physical or mental limitations of a

8
The essential requirements of due process . .. are
notice and an opportunity to respond. The
opportunity to present reasons, either in person or
in writing, why proposed action should not Jbe t®ken
is a fundamental due process requirement. . * 0

loudentill, 470 U.S. at 546 (emphasis supplied).
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qualified handicapped employee unless the agency can

demonstrate that the accommodation would pose an undue

hardship on its operations. 29 C.F.R. § 1613.704(a); see 29

UeS.C. § 794. An agency's failure to reasonably accommodate a

qualified handicapped person constitutes unlawful

discrimination. See 5 U.S.C. § 2302(b)(1)(D); Stalkfleet v.

United States Postal Service, 6 M.S.P.R. 637, 647-48 (1981).

An appellant has the burden to prove an allegation of

handicap discrimination by a preponderance of the evidence.

5 C.F.R. § 1201.56; Clancy v. Department of the Wavy,

6 M.S.P.R. 196, 199 (1981). To do so, he must first establish

a prima facie case of discrimination. While the necessary

elements of a prima facie case vary according to the

particular facts and circumstances at issue, they generally

include the following: (1) A showing that the appellant is a

^handicapped person*' as defined at 29 C.F.R. § 1613.702 (a) and

that the action appealed to the Board was based on his

handicap; and (2) to the extent possible, articulation of a

reasonable accommodation under which the appellant believes he

could perform the essential duties of the position or of a

vacant position to which he could be reassigned. Savage v.

Department of the Navy, 36 M.S.P.R. 148, 151-52 (1988); see

Stalkfleet, 6 M.S.P.R. at 647.

The agency has not contested the administrative judge's

finding that the appellant is a ^handicapped* individual

within the meaning of 29 C.F.R. § 1613.702(a). At issue,

then, is the correctness of the administrative judge's
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determination that the appellant is not a "qualified

handicapped* employee; i.e., one who can, with or without

accommodation, perform the essential duties of his position or

of a suitable vacant position without endangering the health

and safety of himself or others. See 29 C.F.R. § 1613.702(f).
i

The appellant notified the agency, by letter of

December 7, 1988, that he had been diagnosed as follows:

Patient is to avoid further chemical
exposure such as present work. He is
again developing plenphoral neuropathy of
right arm and hand from solvent exposure
secondary to soldering.

AF, SA, Vol. 1, Tab 3(A).

The accommodation articulated by the appellant at the

hearing was that he be permitted to work with a respirator.

The administrative judge found this to be inadequate as an

articulation of a reasonable accommodation, however, because,

as the appellant's physician indicated:

The information on respiratory programs
has been received and reviewed. This type
of protection may be fine providing we
know the chemicals Mr. Guillory will be
exposed to, however, without this
information it is impossible to recommend
its use. For example this only protects
against respiratory exposure, not against
skin absorption.

AF, SA, Vol. 1, Tab 3(T) (emphasis added).

The administrative judge found that the appellant

provided no medical evidence indicating that his

hypersensitivity to chemicals was respiratory only, and that

the evidence from his physician indicated otherwise. He
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concluded that the appellant failed to show that he could

perform his duties with a respirator.

In his petition for review„ the appellant argues that the

administrative judge erroneously found that he had not

articulated an accommodation under which he felt he could

perform, and he states that he did articulate the

accommodation of a respirator. As stated above, however, the

administrative judge noted that suggested accommodation and

found it insufficient to constitute the articulation of a

reasonable accommodation because it failed to account for the

absorption of chemicals through the skin. The appellant

proffers no evidence or argument tending to show that analysis

to be incorrect. Thus, we find no error in the administrative

judge's conclusion that handicap discrimination was not

demonstrated.

ORDER

We ORDER the agency to cancel the appellantfs

constructive suspension action and to restore the appellant

effective August 2, 1S89. See JTerr v. National Endowment for

the Arts, 726 F.2d 730 (Fed. Cir. 1984). The agency must

accomplish this action within 20 days of the date of this

decision.

We also ORDER the agency to issue a check to the

appellant for the appropriate amount of back pay, interest on

back pay, and other benefits under the Office of Personnel

Management's regulations, no later than 60 calendar days after

the date of this decision. We ORDER the appellant to
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cooperate in good faith in the agency's efforts to compute the

amount of back pay, interest, and benefits due, and to provide

all necessary information the agency requests to help it

comply. If there is a dispute about the amount of back pay,

interest due, and/or other benefits, we ORDER the agency to

issue a check to the appellant for the undisputed amount no

later than 60 calendar days after the date of this decision.

We further ORDER the agency to inform the appellant in

writing of all actions taken to comply with the Board's Order

and of the date on which the agency believes it has fully

complied. If not notified, the appellant should ask the

agency about its efforts to comply.

Within 30 days of the agency's notification of

compliance, the appellant may file a petition for enforcement

with the regional office to resolve any disputed compliance

issue or issues. The petition should contain specific reasons

why the appellant believes that there is insufficient

compliance, and should include the dates and results of any

communications with the agency about compliance.
*

This is the final order of the Merit Systems Protection

Board in this appeal. See 5 C.F.R. § 1201.113(c).

NOTICE TO APPELLANT

You have the right to request further review of the

Board's final decision in your appeal.
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Discrimination Claims; Administrative Review

You may request the Equal Employment Opportunity

Con dssion (EEOC) to review the Board's final decision on your

discrimination claims. See 5 U.S.C. S 7702(b)(l). You must

submit your request to the EEOC at the following address:

Equal Employment Opportunity Commission
Office of Review and Appeals

1801 L Street, N.W., Suite 5000
Washington, DC 20036

You should submit your request to the EEOC no later than 30

calendar days after receipt of this order by your

representative, if you have one, or receipt by you personally,

whichever receipt occurs first. See 5 U.S.C. § 7702(b)(1).

Discrimination and Other Claims; Judicial Action

If you do not request review of this order on your

discrimination claims by the EEOC, you may file a civil action

against the agency on both your discrimination claims and your

other claims in an appropriate United States district court„

See 5 U.S.C. § 7703(b)(2). You should file your civil action

with the district court no later than 30 calendar days after

receipt of this order by your representative, if you have one,

or receipt by you personally, whichever receipt occurs first.

See 5 U.S.C. S 7703 (b) (2) <, If the action involves a claim of

discrimination based on race, co.ior, religion, sex, national

origin, or a handicapping condition, you may be entitled to

representation by a court-appointed lawyer and to waiver of

any requirement of prepayment of fees, costs, or other

security. See 42 U.S.C. § 2000e5(f); 29 U.S.C. S 794a<



Other Claims; judicial Heview

If you choose not to seek review of the Board's decision

on your discrimination claims, you may request the United

States Court of Appeals for the"Federal Circuit to review the

Board's final decision on other issues in your appeal if the

court has jurisdiction. See 5 O.S.C. § 7703(b)(l). You must

submit your request to the court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court must receive your request for review nc .later than

30 calendar days after receipt of this order by . your

representative, if you have one, or receipt by you personally,

whichever receipt occurs first. See 5 U.S.C. § 7703(b)(1) .

FOR THE BOARD: „,_.
E= Taylor

tf Clerk of the Board
Washington, D»C.


