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OPINION AND ORDER

The agency has petitioned for review oif the July 21.
1989, 1initial decision that did not sustsin its removal
action. For the reasorcs discuized below, the oonard GRANTS tre
agency’s petition, REVERSES tre .nitial decision, and SUSTAILS

the agency’s action.

FACKRLRQUND

The agency removed the appellant from his position as a

GS-6, Lead Fircfighter, at Fort Eustis, Virginia, based coin the



charge c¢f malking Yalse and wmalicious statements with the
effect of harmirg or destroying the reputation of an
individual. See¢ Appeal File (A.F.}, Tab 9, Subtab 4g.
Specifically, the i1ntice of proposed removal charged that the
appel.ant had :nfermed a co-worker ‘'who also served as his
unit’s Zqual Enmploioment Opportunity (EEO) counselor) and two
super. 150rs in hig chain <¢f command *that his supervisor, Chief
Flein, was i homosexual, that he had continuvally pressured :the
appeliant for sexual favors, &ard that he had once perfcrmed
oral sex on the appellant prior to assuming h.is duties &s Fire
Chie{ at Tro:t Eustis, Id. The noticz2 also cited the
appeilant’s past disciplirary record as support for the
pregosed  penalty of removal. - After <considering the
appellant’s oral and written replies (in which tl¢ arpellant
admitced vo mnaking the statements in question) “he agency’s
decidirg nffirial {onnd that the appellant’s wticoements about
his sun»erviscr were unacceptable under any oivcur.tances and
war: nted his vremoval to promote the effivzisncy of the
sfq ~re. Id. at Subtab 4c.

The appellant filed a petition for sppeal with the
Bc..vd’s Philadelphia Regional Office, co»ontending that his

statenets about Chief Klein were true and were not

— —— e - -

That record consisted of the following actions: (1) A

- day suspension from May 10-23, 1988, for failure to follow

tten procedures; (2) a 10-day suspension from March 9-17,

. 388, for discourtesy and defacing government property: (3) a

5-day suspension from February 22-26, 1988, for

insubordination; and (4) a 1l-day suspensionn on May 8, 1987,

for misuse of government property. See Appeal File, Tab 9,
Subtab 4gq.



maliciously made. He furthar argued that the agency had
effected his removal in retaliation for his recaent disclosures
of alleged sexual harassment by Chief Klein, as well as for
his past filings of EEO complaints.

The administrative judge did not sustain the agency’s
action, finding that the agency had not proven that the
appellant’s statements were made with malicious intent because
the appellant had shown that his disclosures were not made to
defame or embarrass Chief Klein, but, rather, that they were
made in an effort to seek help in addressing what he perceived
to be sexual harassment by Chief Klein. The administrative
judge further found that the appellant’s statements
constituted protected disclosures and that the agency had
removed him in reprisal for his recent efforts at bringing a
sexual harassment complaint against Chief Klein.

In its petition for veview, the agency contends that the
initial decision is in error because the evidence establishes
that the appellant’s statements were untrue and were
maliciously made, and because those statements cannot
correctly be characterized as “protected disclosures” that

zould legitimately support a claim of reprisal. We agree.

ANALYSIS

13e_appellant’s statements were untrue and were made with the
intention o harming the reputation of his supervisor.

The pnellant’s removal was based upon the charge that he

mad: » '3+ statements about Chief Xlein with the 1intent to



injure Chief Klein’s reputation. The appellant’s deferse has
been that the statements were true and that they were mnade
under rlircumstances that would show that he was not acting
maliciously.

As the administrative 3judge correctly noted in her
initial decision, the element of intent that constitutes an
implicit part of the agency’s charge o»f making malicious
statements is a state of mind that must generally be proven by
circumstantial evidence. See, e.g., Connett v. Department of
the Navy, 31 M.S.P.R. 322 (1986), aff’d, 824 F.2d 978 (Fed.
Cir. 1987) (Table). Further, in cases where proof of intent
must be derived inferentially from circumstantial evidence, nc
per se evidentiary rules apply, aniid all of the evidence must
be considered. See Delessio v. United States Postal Servicz,
33 M.S.P.R. 517, 519 (1%87) (citing Naekel v. Department of
Transporiaiion, 762 F.2d 975, 573 (Fed. Cir. 1986)), afr-d,
837 F.2d4 1096 (Fed. Cir. 1987) (Table).

To resolve credibility issues, an administrative judge
must first identify the factual questions in dispute; second,
summarize all of the evidence on each disputed question of
fact; third, state which version she believes; and, fourth,
explain in detail why the chosen version was more credible
than the other version or versions of the event. See Hillen
v. Department of the Army, 35 M.S.PF.R. 453, 458 (1987).
Numerous factors must be considered in making and explaining a
credibility determination. These include the following:

(1) The witness’s opportunity and capacity to observe the



o

event in question; (2) the witness’s character; (3) any prior
inconsistent statement by the witness; (4) the witness’s bias,
or lack of bias: (5) the contradiction o¢f the witness’s
version of events by other evidence or 1its consistency with
ctner evidence; (6 the inherent improbability of the
witness’s version of events; and (7) the witness’s demeanor.
Id.

Although the administrative Jjudge made <credibility
findings pu: -.ant to Hille., our review of this case persuades
us that she erred in her assessment of the totality of the
evidence. The record does not support the administrative
judge’s determinations that the appellant’s statements about
Chief Klein were made without malice or that they coastituted
protected disclosures legitimately made in connection with the
appellant’s efforts at bringing a sexual harassment complaint
against Chiet XKliein.

We find the veracity of the appellant’s statements to the
EEO counselor and to his supervisors (alleging that Chief
Xlein propositicned him for sexual favers and performed oral
sex on him some three years earlier while he served in the
reserves at lLangley Alr Force Base) to be highly questionable
under the circurstances, Although it may be true, as the
administrative judge found, that the appellant gave “clear,
concise and consistent answers on both direct and cross-
examination,” the Board 1is free to substitute its own
determinations of fact for those of the administrative juvdge,

giving the administrative judge’s findings only so much weight



as may be warranted by the record and by the strength of the
administrative Jjudge’s reasoning. See Jackson v. Veterans
Administration, 768 F.2d 1325, 1330 (Fed. Cir. 1985%) (%the
Board 1s not bound by an administrative judge’s credibility
findings).

In the first instance, the administrative judge erred by
failing to determine whether the appellant’s statements were
true or false, as that 1issue 1is directly relevant to a
devermination of whether the appellant’s statements were made
with malicious intent. See Barnes v. Small, 840 F.2d 972, 979
(f.C. Cir. 1988) (the court cited with approval the analysis
of the Board’s administrative judge where she inferred malice
and an intent to harm agency employees from the false nature
of the <communications in question). The appellant’s
rtaterents are wholly uncorrcborated and were made years after
wost 2f the incidents allegedly occurred. Althoughh Lhe
appellianrt contends <that Chief Kiein’s 1last “advancement”
toward him occurred approximately forty-five days prior to his
first weeting with his unit’s EEO counselor in December of
1988, he never provided the agency or the Board with any
specific details of the alleged incidents to support his
ailegaticns. In any event, we find it incredible that the
appellant would wait forty-five days te¢ inform the EEO
counselor of those allegations, when the appellant was well
aware from his extensive past experience in filing EEO

complaints that a 30-day filing time limit applied, and since



he already had allegedly suffered at the hands of Chief Klein
for much of the preceding 3~year period.

We note that one of the few ”details” that the appellant
did provide at the hearing -- i.e., that the incident of cral
sex allegedly took place while he was seated in an automobile
with Chief Klein in Newport News, Virginia -- 1is directly
contradicted by the appellant’s previous statements to the
Boara and to agency officials where he admitted that the
alleged incident tock place in a hotel room. See A.fF., Tab 9,
Subtabs 4f ard 44:; Tab 13, Appellant’s Stipulation No. 3.
Indeed, - when preéssed during cross-examination for  an
explanation of t®his significant discrepancy, the appeliant
could only aver that he did not ”know i1f [he) told [agency
officials] that it happened in the car.” See Hearing
Transcript (H.T.) at 106.

Many aspects of the appellant’s testimony are
implausible. For example, he testified that the oral-sex
incident occurred in 1986, when Chief Klein was the Assistant
Fire Chief at Langley Air Force Base. See H.T. at 71-73, The
appellant further testified that Chief Klein’s constant
harassment and propositioning for scxual favors led him to
finally relent for fear that to do ctherwise would reflect
negatively on his performance rating. See id. at 72. Yet,
the appellant never reported the alleged sexual harassment toc
anyone at Langley. Further, after the alleged incidents had
taken place, he went out of his way to notify Chief Klein that

a vacancy for a Tire Chief existed at Fort Eustis {the



appellant’s place of employment). See id. at 75-76. We find
it difficult to understand why the appellant would actively
encourage Chief Klein, the individual who purportedly harassed
him over an extended period of time, to apply for a position
where he would then become the appellant’s supervisor and have
even more contact and interaction with him.

Moreover, the timing of the appellant’s statements 1is
highly suspect. The appellant first disclesed his allegations
to his work unit’s EEO counselor on December 16, 1988,
approximately one month after an investigator ¢f the United
States Army Civilian Appellate Review Agency (USACARA) issued
a report denying the appellant’s complaint of race
discrimination against Chief Klein (brought by the appellant
in connection with his previous 14-day suspension for failure
to observe written procedures). See A.F., Tab 9, Subtab 4i.
In this regard, we find it a significant reflection of the
appellant’s underlying motivation in making the disclosures
here at issue that, as part of his prior EEO complaint, he
requested that Chief Klein be removed from his position as
punishment for his alleged improper action. Id. Further, the
arpellant knew as a result of a December 6, 1988, fact-finding
conference held in connection with another EEO complaint
brought against Chief XKlein (in which the appellant alleged
that he was not =selected for GS-7 and GS-8 supervisory
positions because of his race) that that complaint also would
be denied by USACARA. See id. at Subtab 4e. An intent to

deceive and to injure Chief Klein can reasonably be inferred



from -hese facts. See Earnes, 840 F.24d at 879 (the record
contains *relevant evidence as a reasonable mind might accept
as adequate to support a conclusion”) (citing Consolo v.
Federal Maritime Commission, 383 U.S. 607 (1966)).

The appellant’s lack ¢f truthfulness is not unigue to
this appeal, as 't s also reflected in elements of his past
discip.inary record. Alit“ough that past record consists of
incidents of misconduct that were factually distinct from that
currently at issue, ii was not, as the administrative judge
found, “basically unrelated to qualities of honesty and
truthfulness.” See I.D. at 9. Indeed, the appellant’s 1-day
suspension on May 8, 1987, fcr misuse of government property
was based, in large par%, on his failure to be truthful to
agency management about the incident that was the subject of
that actiorn. See A.F., Tab 9, Subtab 4r. In addition, we
#ird that the administrative Jjudge also failed *to give
& cropriate weight %*o uncontradicted testimony indicating that
tt~ appellant had previously made unfounded allegations of
iroropricties against cther individuals at his installation,
33 ming one a “faggot,” and alleging that Chief Klein’s
nredecessor at Fort Fustis used alcohol while on duty. See

#H.T. av 108-09; Petition for Review File, Tab 3, Enclosure 6

In sumary, we find that preponderant evidence shows that
the aprps! 't’s untimely and unccrrcborated allegations of
sexual  ha .asmet, rnade after other, timely-filed EEO

compiaii~. ° :viast that same supervisor were denied by the
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agency as unfounded, are untrue on their face and were
maliciously-made with the scie intent of harming Chief Klein’s
reputation. Accordingly, the appellant’s removal based on
this charge must Le sustained.

The appellant’s allegations _were not "protected disclosures,”

and his removal by the agqency after making those allegations
does not constitute reprisal.,

As an affirmative defense, the appellant arqgued that the
agency removed him in retaliation for bringing EEO complaints

2

against Chief Klein. in order to establish reprisal, an

appellant must show that: {1) A protected disclosure was
made; (2) the accused official knew of the claimant’s
disclcosure; (3) the adverse action under review could, under
the circumstances, have been retaliation; and (4) after a
careful balancing of the intensity of the motive to retaliate
against the gravity of the misconduct, a nexus is established
between the adverse action and the motive. See Cooney V.
Department of the Air Force, 37 M.S.P.R. 240, 242 (1988)
(citing Stanek v. Department of Transportation, 805 F.2d 1572,

1580 (Fed. Cir. i986), and Warren v. Department of the Army,

804 F.2d 654, 656-58 (Fed. Cir. 1986)), aff-d, 883 F.2d 1027

2 Under 5 U.S.C. § 2302(b)(9), it is a prohibited personnel
practice for an agency to "take or fail to take any personnel
action against any employee . . . as a reprisal for the
exercise of any appeal right granted by any law, rule, or
regulation.”
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(Fed. Cir. 1989) (Table). We find that the appellant has
failed to satisfy the first requirement.3

In KHochstadt v. Worcester Foundation for Experimental
Biology, Inc., 545 F.2d 222, 233 (1lst Cir. 1976), the court
found that employees bringing discrimination complaints
against their employers do not have “unlimited license to
complain at any and all times and places.” It thereby held
that all conduct related to an enployee’s opposition to
alleged discrimination was not immune from discipline, and
concluded that the plaintiff’s conduct, which it found to be
hostile, disruptive, ard disloyal, was not protected. Id.
Relying upon Hochstadt, the Board in Oliver v. Department of
Health and Human Services, 34 M.S.P.R. 4653, 474-75 (1987),
aff'd, 847 F.2d 842 (Fed. Cir. 1988) (Table), held that
disclosures which are false or malicious are not protected
even though they are made during an employee’s involvement in
(what would otherwise be) protected activity. Here, as in
Oliver, the appellant’s false and malicious statements cannot
be considered to be disclosures that are protected under the
umbrella of 5 U.S5.C. § 2302(b) (9).

In his decision letter, the agency’s deciding official
recognized that, although the appellant first broached the

subject of his alleged sexual harassment with his unit's EEO

counselor, he later inappropriately discussed those

3 In light of this determination, we iind it unnecessary tc
consider whether the appellant met the other elements of this
defense.



12

allegations with other agency officials who he knew were not
involved in the agency’s EEC complaint process. The deciding
official went on to find that the nature of the appellant’s
statements made them "[un]acceptable under any circumstances.”
See A.F., Tab 9, Subtab J4c. We agree with the deciding
official, and find that the content of the appellant’s
statements and the manner in which they were made them
*unacceptable,” and precluded them from being accorded the
status of a protected activity.

Under ccher circumstances, it would have been unnecessary
for the appellant to have actually filed a formal sexual-
harassment complaint against Chief Klein in order for such
ac:ivity to be considered *protected” under 5 U.S.C.
§ 2302(b)(9). See Special Counsel v. Zimmerman, 36 M.S.P.R,
274, 291 (1988) (an emplovee’s announced intention to file a
complaint as expressed to his supervisor is sufficient to give
hie disclosures protected status). Here, however, the
aprellant never made any sort of announcement to Chief Klein
about his alleged intenticn <o file a sexual harassment
charge, and only belatedly informed any appropriate agency
official of his expressed intentions.

In this regard, it is uncontroverted that the appellant,
when discussing with his unit’s EEO counselor the subject of
bringing a complaint against Chief Klein, was told then that
the time had passed for filing an EEO complaint and that he
should immediately take the matter up with Ms. Booth or Ms.

Parham, the responsible agency EEO officials. See H.T. at 20-
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21. It is further unccontroverted that the appellant
disregarded the counselor’s advice and did not even attempt to
file a sexual harassment complaint with the appropriate agency
official until after his removal had been proposed. See 1d.
at 100. Prior to making that (unsuccessful) attempt, however,
the appellant had already communicated ¢to two of his
supervisors the same explicit 2and uncorroborated allegations
of sexual activity by Chief Klein that he had previously
related to the EEQ counselor. Id. at 98-99. 1In addition, the
EEQO counselor testified that the appellant had not raised the
allegations to him in his official capacity, but, rather, that
he had related tHe accusations in a ”joking” manner, as would
one friend to another. Id. at 35-36, 46-47.

We find that the appellant’s actions serve to reveal his
barely~-concealed hostility and vindictiveness towards Chief
Klein, and do not reflect the actions of an individual who is
legitimately pursuing a claim of sexual discrimination. Thus,
we conclude that the appellant’s statements were not
"*protected” disclosures, and that he has failed to establish
that his removal for making those statements constituted
reprisal in violation of 5 U.S.C. § 2302(b)(9). See Oliver,

34 M.S.P.R. at 474-75.

ORDER

This is the fina)l order of the Merit Systems Protection

Board in this appeal. 5 C.F.R. § 1201.113(c).
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NOTIYICE TC LPPELIANT

You have the right to request further review of the
Board’s final decisioi. in your appeal.

iscrimination Claims: Administrative Review

You may request the Equal Employment Opportunity
Commission (EEOC) to review the Board’s final decision ¢n ‘rour
discrimination claims. See 5 U.S.C. § 7702(b)(1). +¥=u must
submit your request to the EEOC at the following address:

Equal Employment Opportunity Commiss on
Office of rederal Operations
»,0, Box 19848
Washington, DC 20036
You should submit your reguest to the EEOC no later than 30
calendar days after receipt of this order by your
representative, if you have one, or receipt by you personally.

whichever receipt occurs first. See 5 U.S.C. § 7702(b) (1).

Discrimination and Other Claims: Judicial Action

1f you do not request review of this order on your
discrimination claims by the EEOC, you may file a civil action
against the agency on both your discrimination claims and your
other claims in an appropriate United States district court:,
See 5 U.S5.C. § 7703(k)(2). You should file your civil action
with the district court no later than 30 cale:ndar days after
receipt of this order by your representativ:.:, if you have one,
or receipt by you personally, whichever receipt occurs first.
See 5 U.5.C. § 7703(b)(2). If the action involves & claim of
discrimination based on race, c¢olor, religion, sex, national

origin, or a handicapping condition, you may be entitled to



15

representation by a court-appointed lawyat: and to wailver or
any requirement of prepayment of feer, costs, or other
security. See 42 U.S.C. § 2000e5(f): .9 U.S.C. 4 794a.

Other Claims: Judicial Review

If you choose not to seek review of the Board’s deci:cior
or. sour discrimination claims, yoi may request the uUn.iteda
States Court of Appeals for the Federal Circuit to r=:.ewv tlre
Board’s final decision on other issues in your app:il if the
court has jurisdiction. See 5 U.S.C. § 7703(b)({1) Yo, must
submit your reguest to the court at the following address:

- United States Court of Appealrs
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439
The court must receive your reguest for review no 1a.a2r than
30 calendar days after receipt of this orde. by your

representative, if you have one, or rereipt by yco perscnally,

whichever receipt occurs first. Se2e 5 U.5.C. 5 “703(b) (1) .

FCR THE BOARD:

Attt i
Rokert E. Tayloﬁi&f
Clerk of the Boa

Washington, D.C.



