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OPINION AND ORDER

The ap£ llant seeks enforcement of the agreement

reached by t/v >. agency and the appellant for settling his

appeal of a ;4-day suspension on charges of deliberate%
disregard ^i agency directives. Tfĉ f agreement was

incorporated into the record at ths parties/ request by the«>
administrative judge, . who found that the Board had

jurisdiction over the appeal under 5 U.S.C^A. § 1221(a)

(West Supp. 1990), the agreement was lawful on its face, and

the parties understood its terms and entered into it
•w
t

voluntarily. The appellant's enforcement petition alleges



that the agency has breached provision 7 of the agreement in

which the agency undertook to reassign the appellant to a

legitimate, nonsupervisory. GS-11 position in the araa of

financial management and/or accounting and/or contracting.

The appellant contends that, although the agency has placed

him in a GS-11 accountant position, it has failed to assign

him the substantive duties described in the position

description. There is no dispute that the provision in

question contemplates more than a "paper" reassignment and

requires that the appellant be assigned the actual job

duties of a GS-11 position in one of the specified areas.

In his Recommendation, the administrative judge found

that the appellant submitted two affidavits on November 28,

1990, which support his contention that his assignments were

clerical and administrative in nature and did not require

financial or accounting analysis. In his own affidavit

dated November 23, Tab 14, Exhibit 2, the appellant
)

recounted in detail his daily work assignments between

November 14 and November 27 e 1990. ̂  The appellant also
V

submitted the affidavit of Glen Peterson̂  an analyst of

federal positions for a private consulting firm who, prior
»*

to retirement from the federal service, was the personnel

officer for the Department of Interior's Bureau of Mines for

1 The November 28 affidavit supplemented an affidavit dated
November 21, 1990, Tab 10, Exhibit A, which the appellant
submitted in reply to the agency's response to his petition
for enforcement. The appellant's November ^1 affidavit
recounts in detail his work assignments for the period
September 24 through Noveiaber 13, 1990.



18 years. Mr. Peterson stated in his affidavit that the

work described in th3 appellant's affidavit of November 21,

1990 (see note 1) was not the work of a GS-11 accountant but

was technician/clerical work of a much lower grade. Tab 14,

Exhibit 1.

The administrative judge concluded that the agency

failed to rebut the appellant's evidence. He determined

that the appellant's supervisor's affidavit that he assigned

the appellant specified accounting tasks and some of his own

duties did not establish that these assignments were

accounting work at the GS-ll level. He also found that the

the appellant, whose background was in non-appropriated

funds accounting, needed instruction in appropriated funds

accounting in order to perform*his duties, but that the

agency failed to provide him with adequate training for this

purpose. He determined that the agency did not show that

the training which was provided was at the GS-ll level or
*A

that the ty-mcy had a plan for future on»the-job or formal

training at that level. Thus, he concluded that the agency

breached provision 7 of the agreement by vfailing to assign
^«*

the appellant GS-ll accounting duties or to/ provide him with
>

the training necessary to perform them" within the 60-day

£ime limit specified in the agreement.

On February 11, 1991, the agency responded to the

administrative judge^s Recommendation with "Evidence of
**̂ >.' >

Compliance.* The appellant filed a response to the agency's

submission on March 5, 1991.



ANALYSIS

The agency states that it is in compliance with the

administrative judge's Recommendation because it has

assigned the appellant GS-11 accounting duties and is in the

process of giving him the necessary training to perform

those duties. The principal items of evidence on which the

agency relies are affidavits of the appellant's first-level

and second-level supervisors and a copy of the training plan

presented to the appellant on Decesnber 101 1990. Captain

Hinottf, the second-level supervisor, states that the

appellant's duties have included "professional accounting

tasks at the GS-11 level (e.g., accounting system operation

and maintenance -tasks, -and - analyzing-• the accounts

receivable, refunds and trial balance reports)* as well as

more technical tasks. Agency's Evidence of Compliance

(AEC), Exhibit i, at 1. Capt. Hinote does not respond to

the appellant's account of his assignments and idle time

during the period September 24 to November 27, but he

asserts that the appellant has been given vsuf f icient work to
\,f

keep him busy since December. Id. at 2, However, the only
*

specific assignment alleged to require professional

Accounting expertise which Capt. Hinote mentions is a

December 7, 1990, assignment to make *an in-depth evaluation

of the Air Force Trial Balance ... to ensure no

discrepancies existed.* Id. Pointing out that the

appellant objected to this assignment becnu&e he believed



his lack of experience in the appropriated fund area made

him unqualified foar it, Capt. Hinote notes thav, the agency

is currently sending the .appellant to a training course

designed to remedy this lack of escperience. Id., at 3»

Vh* bulk of the agency's evidence relates to the

training provided or to be provided the appellant. Anthony

Gonyea,* Chief of the Accounts Control vSection and the

appellant's first-level supervisor, states in his affidavit

that he presented the appellant with a detailed training

plan on December 10, 1990, and informed the appellant that

he would receive training on all the items listed in the

plan as near to the scheduled dates as possible. AEC,

Exhibit 2. Capt. Hinote states that the one-year training

plan indicates when training on- •specified duties from the

appellant's position description would begin and end? that 6

of the 16 duties listed are ^uniquely applicablew to a GS-11

accountant, and that the other duties, although "technician
it

oriented,* are essential "building -blocks" ts . an

understanding of appropriated funds accounting, AEC,

Exhibit 1, at 1-2. According to his affidavit, ' the
>„*

appellant has had training on 5 of the 6 uniquely GS-13
i-

duties - No.'s 2, 5, 7, 8 & 11. Id. The appellant's first

level supervisor has signed the training plan opposite each

of the duties on which the agency contends the appellant has

been trained, &EC, Exhibit 1, Attachment 3* The dates en
k,.,

the plan "indicate that the training actually bsgan around

the first of October.
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In his response to the Agency*s Evidence of Compliance,

the appellant contends that the agency has not demonstrated

compliance with the administrative judgefs Recommendation

because its evidence is ^ccirulusory and only serves to

confuse its act,V%ns and intentions.* Appellant's Response

(AR) at 3. According to the appellant, Mr. Gonyea's

affidavit (like the one submitted to the administrative

judge) fails to address the grade, level of the duties

assigned him, and Capt. Hinote's statement that he was

assigns ' GS-11 accounting duties is unsupported and

conclusory. The appellant notes that Capt, Hinote cited

only one specific task in support of his statement, and he

contends that his expert has rebutted this assertion* AR at

4; ARr Exhibit 2, at para. 17.- To counter the agency's

assertions, the appellant has submitted another affidavit

describing his daily work assignments, this one covering the

period from December 10, 1990 to February 13, 1991, AR,-
i

Exhibit ?-. The i.cpellant has also submitted an additional

affidavit from G. t.i Peterson, his personnel expert,

evaluating the appellant's description o^f his assignments
>*?

from December to February. Mr. Peterson determines that the
*

appellant#s enumerated duties did not** require ai.alysis,

*jp*'.ert»r**''~?-.'.:.; -*-i, -. iluation c-r creation and therefore dc net

constitute GS-11 accoy •Ing under the Office of Personnel

ujeivt.'s ciassificatic ' andards for profes* fonal

ng, Mr. ?6-tarson alstj conci '"



appellant's training plan does not reflect the duties in his

position description. AR, Exhibit 2, Paras. 5-6, 9.

The first professional accounting duty in the training

plan on which the agency contends the appellant has had some

training is No. 2: "Compiles data for SACdET" and

"Researches data for the Economic Research Impact Statement

(ERIS).* AEC, Exhibit 1, Attachment 3. The plan indicates

the appellant was given tv.is training between October 3 and

October 16, 1990, but the agency has not directly challenged

the accuracy of the appellant's November 21, 1990 affidavit

describing his assignments during this period, Tab 10,

Exhibit Af paras. 8-17. As to this duty, the appellant

records only that he extracted statistical data for the ERIS

report for an hour and a half en October 19 and summarized

this data for a half hour on October 16. In his March 2,

1991 affidavit responding to the agency's evidence of

compliance, ha states that hi? duties related to SACHET data

and the ERIS Report involved a few jnimites work of obtaining

figures and transferring them to a pre-formatted line-item

report and that no analysis or interpretation was performed.

AR, Exhibit .1, para. 36. Mr, Peterson' states in his

affidavit th? such compilation of figures is low level

technician J?Q,*c AR, Exhibit 2, para. 17,

As to the four o^her alleged professional accounting

duties cited by Capt. Hinote as the subject of training

received by the appellant, the training plan shows only the

starting dates. AEC, Exhibit 1, Attachment 3, Duty no. 5,
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indicated as <' , • • „ /ember 30, is preparing

management ?,Adic ,? ûi ai:idying trends and analyzing

previous statements to .recommend improvements. The

appellant states that this again involved his transferring

numbers to a pre-printed form, AR, Exhibit 1, para. 39,

clearly a clerical task, as his expert notes, AR, Exhibit 2,

para. 13. Duty r.o. 7, shown as starting on December 7, is

reconciling deposit fund accounts. The appellant states

that he reconciled subsidiary ledger data to an existing

line item on the 7113 report.̂  AR, Exhibit 1, para. 41.

According to Mr. Peterson's affidavit, reconciliation is the

work of a GS5/7 technician. AR, Exhibit 2S paras. 6 & 15.

No. 8, also to commence on December 7, is reviewing exisx.ing

procedures for inadequacies of accounting methods and

recommending solutions* No* 11, to start on December 18, is

analyzing, reconciling, and maintaining accounting documents

from seven commands. The appellant states; that he was not

asked to review existing procedures and. that his assignments

involved only reconciling accounting documents, not

analyzing them. AR, Exhibit 1, paras. 42 £ 45.

The Boar£ finds that the agency has failed to show that

it has c?ken the recommended actions * of assigning the

appellant GS-11 accouv ing duties and providing him with the

training necessary to perform those duties. The agency's

evidence that it has assigned the appellant professional

accounting, tasks at the GS-11 level is conclusory in

character, only one specific assignment allegedly of this



kind being cited. Moreover, the agency^s description of the

assignment is insufficiently detailed to show that it

requires analysis and interpretation at the GS-11 level.

The accounting position-classification standards indicate

that while professional accountants and technicians/

bookkeepers may perform superficially similar tasksf the two

kinds of work can be distinguished on the basis of the

purpose of the tasks performed, the nature of the mental

processes involved, and the kinds of knowledge brought to

bear- Office of Personnel Management, Position-

Classification Standard for Accounting Series GS-510, 4.

The agency's submission makes no attempt to demonstrate how

The appellant's assignments reflected the types of

analytical work which are given as examples of professional

accounting in the classification standards. Jd. It is

true, as the agency points out, that OPM's position-

classification standards permit setting a position's grade
*•»

where the highest level, grade-determining work occupies at

least 25% of the employee's time. AEC, Exhibit 1,

Attachment 2. However, the agency's Evidence fails to

^demonstrate that even 25% of the appellant's time was spent
»

on professional accounting tasks. (We "also note that OPM

^recommends in the interest of cost-effectiveness that work
> ••

be organized so that a majority of an employee's time is

spent on grade-controlling duties. Jd.)

To Vfaow compliance, the agency primarily relies on its

training plan tinder which it contends that the appellant has
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been provided with training on GS-ll accounting duties. But

the descriptions of the duties involved are again very

general and largely consistent with the performance of

merely clerical or technician tasks such as reconciliation.

Moreover, the agency does not explain how the particular

training was designed to familiarize a non-appropriated

funds accountant with specialized methods peculiar to

appropriated funds accounting, and the plan does not clearly

show when most of the training occurred. We can give it

little weight in view of the appellant's detailed account of

his assignments during the same period which describes the

work of a technician or clerical employee.

Accordingly, we conclude that the agency's evidence is

insufficient to show the appellant has been given GS-ll

accounting assignments or appropriate training for them, and

we find that the agency is not in compliance with provision

7 of the settlement agreement.

ORDER

The agency iss ORDERED to submit to vthe Clerk of- the
N«*

Board within 35 days of the date of this order satisfactory

evidence of compliance with the Beard's*decision enforcing

provision 7 of the parties' agreement. The agency shall
\

show the specific assignments which it; has given the

appellant during the period of 35 days following this order.

The agency's evidence shall show that the duties assigned

the appellant are GS-31 accounting duties in accordance with
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his position description and the position-classification

standards of the Office of Personnel Management. The agency

shall explain the purpose, of any training provided the

appellant and how it relates to the performance of duties at

the GS-11 level.

The agency is ORDERED to identify the individual who is

responsible for ensuring compliance and file the

individual's name, title*, and mailing address with the Clerk

of the Board within five days of the date of this order.

This information must be submitted even if the agency

believes that it has fully complied with the Board's order.

If the agency has not fully complied, it must show cause why

sanctions, pursuant to 5 U.S.C. § 1204(a) and (e)(2)(A)

(West Supp. 1990) and 5 C.F«R. § .1201,133(c), should not be

imposed against the individual responsible for the agency's

continued noncompliance.

NOTICE TO APPELLANT

You may respond to the agency's evidence of compliance

within 15 days of the date of service of that evidence.. If

you do not respond, the Board will assume that you are

satisfied and will dismiss the petition*for enforcement as

moot.

FOR THE BOARD:

Clerk of tha Board

Washington, D.C.


