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OPINION AND ORDER

The app-llant seeks enforcement of the agreement
reached by t!@+* agency and the appellant for settling his
appeal of a Ji-day suspension on charges of delibgrate
disregard :i agency directives. Thd agreement was
incorporated into the record at the parEieéf request by the
administrative judge, . who found that the Board had
'j'urisdiction over the appeal under 5§ U.S.C.A. § 1221 (a)
(West Supp. 1990), the agreement was lawful on its face, and
the' pagpiés understood its terms and entered into it

b

voluntariiy. The appellant’s enforcement petition alleges



that the agency has breached provision 7 of the agreement in
which the agency undertook to reassign the appellant to a
legitimate, nonsupervisory. GS-11 position in the area of
financial management and/or accounting and/or contracting.
The appellant contends that, although the agency has placed
him in a GS-11 accountant position, it has failed to assign
him the substantive duties described in the position
description. There is no dispute that the provisicn in
question contemplates moiz than a *paper” reassignment and
requires that the appellant be assigned the actual Jjob
duties of a GS-11 position in one of the specified areas.

In his Recommendation, the administrative judge found
that the appellant submitted two affidavits on November 28,
1990, which support his contention that his assignments were
_clerical and administrative in nature and did not require
financial or accounting analysis. In his own affidavit
dated November 28, Tab 14, Exhibit 2, the appellant
recounted in d;tail his daily work essignments between
November 14 and November 27, 1990.% The appellant also
submitted the affidavit of Glen Petersg;zl‘, an analys.t of

federal positions for a private consulting firm who, prior

¥
-»

to retirement from the federal service, was the personnel

‘off;cer for the Department of Interior’s Bureau of Mines for

1 The November 28 affidavit supplemented an affidavit dated
November 21, 1890, Tab 10, Exhibit A, which the appellant
submitted in reply to the agency’s response to his petition
for enforoement. The appellant’s November .1 affidavit
recounts in detail his work assignments for the period
September 24 through Novernber 13, 1990. '



18 years. Mr. Peterson stated in his affidavit that the
work described in the appellant’s affidavit of November 21,
1990 (see note 1) was not the work of a GS~1il accountant but
was technician/clerical work of a much lower grade. Tab 14,
Exhibit 1.

The administrative judge concluded that the agency
failed to rebut the appellant’s evidence. He determined
" that the appellant’s supervisor’s affidavit that he assigned
the appellant specified accounting tasks and some of his own
duties did not establish that these assignments were
accounting work at the GS-11 level. He also found that the
the appellant, whose background was in non-appropriated
funds accounting, needed instruction in appropriated funds
accounting in order to perform- his duties, but that the
agency failed to provide him with adeguate training for this
purpose. He determined that the agency did not show that
the training which was provided was at the GS-11 level or
that the agancy‘had a plan for future on-the-job or formal
training at that level. Thus, he concluded that the agency
breached provision 7 of the agreement by failing to assign
the appellant GS-11 accounting duties or ;éfprovide him with
the <raining necessary to perform: them;' wiithin the 60-day
time lipit specified in the agreement.

On February 11, 1991, the agency responded to the
administrative judge’s Recommendation with ¥“Evidence of
cOmpliaﬁEé.' The appeliant filed a response to the agency’s

submission e¢n March &5, 1991.



ANALYSIS

The agency states that it is in compliance with the
administrative Jjudge’s Recommendation baeacause it has
assigned the appellant GS-11 accounting duties and is in the
process of giving him the necessary training to perform
those duties. The principal items of evidence on which the
agency relies are affidavits of the appellant’s first-level
and second-level supervisors and a copy of the training plan
presented to the appellant on December 10, 1990. Captain
Hinoti:, <the sscond-level supervisor, states that the
appellant’s duties have included “professicnal acccunting
tasks at the GS-13i level (e.g., accounting system operation
and maintenance - tasks, -and -analyzing - the accounts
receivable, refunds and trial balance reports)” as well as
more technical tasks. Agency’s Evidence of Compliance
/AEC), Exhibit 1, at 1. Capt. Hinote does not respond to
the appellant’s ’account of his .assignments and idle time
during the pericd September 24 to November 27, but he
asserts that the appellant has been given sufficient work to
keep him busy since December. Id. at 2. \‘However, the only
specific assignment alleged to re&uife professicnal
2occounting expertise which Capt. Hinote mentions is ;e:
Decémbcar 7, 1990, assignmént to make #an in-depth evaluation
of the Air Force Trial Balance . . . to ensure no
discrepancies existed.” Id. Pointing out +that the

appel.ant objected to this assignment beczuse he believed



hiz lack of experiencs in the appropriated €fund area made
him unqualified for it, Capt. Hinote notes thav the agency
is currently sending the .appellant to a training course
designed to remedy this lack of experience. Id. at 3.

‘e bulk of <the agency’s evidence relates to the
training provided or to be provided the appellant. Anthony
Gonyea, Chief of the Accounts Control Section and the
appellant‘’s first-level supervisor, states in his affidavit
that he presented the appellazat with a detailed training
plan on December 19, 1990, and informed the app~llant that
he would receive training on all the items 1listed in the
plan as near to the scheduled dates as poszibhle. AEC,
Exhibit 2. Capt. Hinote states that the one-year training
plan indicates when training on- specified duties from the
appellant’s position description would begin and end, that 6
of the 16 duties listed are *uniquely applicable” to a GS-11
accour;itant, and that the other duties, although *technician
oriented,” are ! essential “building blocks? s . an
understanding of eppropriated funds accounting. AEC,
Exhibit 1, at 1-2. According to his afficavit, the
appellant has had training on 5 of t‘ne\qs uniquely G5-~11
duties -~ No.’s 2, 5, 7, 8 & 11. Id. Thg aépellantfﬁ first
level supervisor has signed the training plan opposite each
of ﬁhe duties on which the agency contends the appellant has
been trained. AEC, Exhibit 1, Attachment 3. The dates cn
the plaﬁrﬁnmicate that the training actually began around

the first of October.



In his response to the Agency’s Evidence of Compliance,
the appellant contends that the agency has not demonstrated
compliance with the adminisi:zcive judge‘’s Recommendation
because itz evidence 1is ¥Fcurclusory and only serves to
confuse its act/ns and intentions.” Appellaut’/s Regponse
(AR) at 3. According to the appellant, Mr. Gonyea’s
atfidavit (like the one submitted to the administrative
judge) fails to address the grade level of the dutiles
assigned him, and <Capt. Hinote’s statement that he was
assigne' GS~11 accounting duties 1is unsupported and
conclusolry. The appellant notes that Capt. Hinote cited
only ene specific task in support of his statement, and he
contends that his oxpert has relutted this assertion. AR at
4; AR, Exkibit 2, at para. 17.° To counte: the agency’s
asservtions, the appellant has submitted another affidavit
éesczibing his daily work assignments, this one covering the
period from DPecemb=zr 17, 1290 to Fabruary 13, 1991. AR,
Exhibit 2. The "f;;*:\pella,n*c has also submitted an addiiional
affidavitc from . e Peterson, his personnel expert,
evaluating the appeilant’s description of his assignments
from December to February. Mr. Peterson gétermines that the

appollant’s enumerated duties did not” require analysis,

irterweet2id La, L. wlwation or creatien and therefo-e dc net
constitate GS-11 ac:iowring under the Office «f Personnel
JSanagencnt’s  classificatic - andards  fox  profes ‘opal

seuounting, Mr. ©Peherson &lsn  cpagzi RRTEN “hHe,



appellant’s training plan does not reflect the duties in his
position description. AR, Exhibit 2, Paras. 5-6, 9.

The first professional accounting duty in the training
plan on which the agency contends the appellant has had some
training 1is No. 2: “*¥Compiles data for SACMET” and
*Researches data for the Economic Research Impact Statement
(ERIS).* AEC, Exhibit 1, Attachment 3. The plan indicates
the appellant was given t*..s training between October 3 and
October 16, 1990, but the agency has not directly challenged
the accuracy of the appellant’s November 21, 1990 affidavit
describing his assignments during this period, Tab 10,
Exhibit A, paras. 8~-17. As to this duty, the appellant
records only that he extracted statistical data for the ERIS
report for an hour and a half con Octcber 18 and summarized
this data for a half hour on October 16. In his March 2,
1991 affidavit responding to the agency’s evidence of
compliance, he states that hir duties related to SACMET data
and the ERIS Repgrt involved a few mimmtes work of obtaining
figqures and transferring them tc a pre-formatted line-itemn
report and that neo analysis or interpretation was performed.
AR, Ixhibit 21, para. 36. M, Peters;;' states in his
affidavit thz such compilation of fiéﬁre; is low level
technician ro.x. AR, Exhibit 2, para. 17.

\{As to the four o*her alleged professional accounting
duties cited by cCapt. Hinote as the subject of training
receive&wby the appellant, the training plan shows only the

gtarting dates. AEC, Exhibit 1, Attachment 3. Duty no. 3,



indicated as .. . -vember 30, is preparing
management fndic. 3 LoL siuadying trends and analyzing
previous stateients to .recommend improvements. The

appellant states that this again invelved his transferring
nunbers to a pre-printed form, AR, Exhibit 1, para. 393,
clearly & clerical task, as his expert notes, AR, Exhibit 2,
para. 13. Duﬁy no. 7, shown as starting on December 7, is
reconciling deposit fund accounts. The appellant states
that he reconciled subsidiary ledger data to an existing
line item on the 7113 report. AR, Exhibit 1, para. 41.
According tc Mr. Peterson’s affidavit, recocnciliation is the
work of a GS85/7 technician. AR, Exhibit 2, paras. & & 15,
No. 8, also to commence on December 7, is reviewing exisuing
procedures for inadeguacies of accounting methods and
recommending sclutions. No. 11, to start on December 18, is
analyzing, reconciling, and maintaining accounting documents
from seven commands. .The appellant states that he was not
asked to review e?tisting procedures and that his assignments
involved 9only —reconcilirg accounting documents, not
analyzing them. AR, Exhibit 1, paras. 42 & 45.

The Boar7’ finds that the agency has f?i?ied to show that
it bhas «sken the recommended actions” of assigning the
appellant GS-11 accou - ing duties and providing him with the
trai\ning necessary to perform those duties. The agency’s
evidence that it has assigned the appellant professional
accountiﬁ}j, tasks @t the GS-11 .level is concluseory in

character, only one specific assignment allegediy of this



kind being cited. Moreovewr, the agency’s description of the
assignment is insufficiently detailed to show that it
requires analysis and interpretation at the GS-11 level.
The accounting position~classification standards indicate
that while professional accountants and technicians/
bookkeepers may perform superficially similar tasks, the two
kinds of work can be distinguished on the basis of the
purpose of the tasks performed, the nature of the mental
processes invelved, and the kinds of knowledge brought to
bear. Office of Personnel Managenment, Position-
Classification Standard for Accounting Series GS$-510, 4.
The agency’s submission makes no attempt te demonstrate how
The appellant’s assignments reflected the types of
analytical work which are given as examples of professional
accounting in the classification standards. Id. It is
true, as the agency points out, that OPM’s position-
élassification standards permit setting a position’s grade
where the highes% level, grade-determining work occupies at
least 25% of the employee’s time. AEC, Exhikit 1,
Attachment 2. However, the agency’s &vidence fails to
demonstrate that even 25% of the appellaggfs time was speit
on professional accounting tasks. (We;hlsh ante th;t OPM
‘yecommends in the interest of cost-effectiveness tﬁaﬁ work
be ocrganized se that a majority of an employee’s time is
spent on grade-controlling duties. Id.)

To show compliance, the agehéy primarily reiies on its

training plan under which it contends that the appellant has
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been provided with training on 6S-11 accounting duties. But
the descriptions of the duties involved are again very
general and largely consistent with the performance of
merely clerical or technician tasks such as reconciliation.
Moreover, the agency does not explain how the particular
training was designed to familiarize a non-—appropriated
funds accountant with specialized methods peculiar to
appropriated funds accounting, and the plan does not clearly
shew when most of the training occurred. We can give it
little weight in view of the appellant’s detailed account of
his assignments during the same period which describes the
work of a technician or clerical employee.

Accordingly, we conclude that the agency’s evidence is
insufficient to show the appellant has heen given GS-11
accounting assignments or appropriate training for them, and
we find that the agency is not in compliance with provision

7 of the settlement agreement.

ORDER

The agency is ORDERED to submit to “the Clerk of the
Board within 35 days of the date of this\géder satisfactory
evidence of compliance with the Beard’s” decision enforcing
Qrevisian 7 of the parties’ agi:eément. The agency shall
show the specific assignments which it has given the
appellant during the periocd of 35 days following this order.

The agercy’s evidence shall show that the duties assigned

the appellant are GS-11 accounting duties in accordance with
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his position description and the position-classification
standards ¢f the Office of Personnel Management. The agency
shall explain the purpose ofz.any training provided the
appellant and how it relates to the performance of duties at
the GS-11 level.

The agency is ORDERED to identify the individual who is
responsible for ensuring compliance and file the
individﬁal's name, title and mailing address with the Clerk
of the BoarZ within five days of the date of this crder.
This information must be submitted even if the agency
believes that it has fully complied with the Board’s order.
If the agency has not fully complied, it must show cause why
sanctions, pursvant to 5 U.S.C. § 1204(a) and (=2)(2)(A)
(West Supp. 1990) and 5 C.F.R. §.1201.183(¢), should not be
impcsed against the individual responsible for the agency’s

continued noncompliance.
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You may respond tc the agency’s evidence of compliance
within 15 days of the date of service of that evidence. If
you dc not respond, the Board will assume that you are
satisfied and will dismiss the petition~for enforcement as

moot.

FOR ‘THE BOARD:
Dt 2o

”’Rcbert E. Tay]urg/
v Clerk of the Board

Washington, D.C.



