




entitlement to the benefits. Where OPM proves by preponderant evidence an
overpayment of benefits, an appellant may prove, by substantial evidence (as defined in §
1201.4(p)), eligibility for waiver or adjustment.

The new regulation is changed to:

In appeals from final decisions of the Office of Personnel Management (OPM) involving
retirement benefits, if the appellant filed the application, the appellant has the burden of
proving, by a preponderance of the evidence (as defined in § 1201.4(q)), entitlement to
the benefits.

COMMENT: This muddles analysis.  The decision of OPM from which an appeal is taken is
a reconsideration decision.  That’s what OPM calls it; that’s what innumerable MSPB
decisions call it.  Why dilute the definition?

The Register comment stating that there are circumstances when initial decisions can be
appealed describes rare cases. The regulatory change does not describe those cases and
still leaves only a final decision appealable.  If you want to state the rule and exception,
state it clearly in the regulation.

And, as to overpayments and waivers, retain the distinct substantial evidence standard.  It
helps appellants know what their burden is, and informs judges as well. It squarely places
on OPM the responsibility of proving its claim against a retiree or derivative beneficiary. 
The comment offers no reason to drop the reference to substantial evidence.  Why alter
the burden of proof, to the disadvantage of the retiree? There is nothing in the case law
that suggests this was a problem in the past. If it’s not broke, don’t fix it.

1201.72

COMMENT ON (c):

1. you should add requests for medical/mental examination, allowed under the FRCP
and Hasler, excluded by your enumeration.

2. So, under the new regulation, one can serve nonparties with interrogatories.
(Really?)

In April of 2008, the Board amended the discovery regulations to allow interrogatories
only between the parties. The Federal Register notice accompanying Board regulatory
revisions on April 3, 2008, 73 Fed. Reg. 18149, stated in the comments section of the
notice:

























hearings, for the parties to list their exhibits rather than producing them in bulk with the
prehearing submission. And then the judge would deal with the exhibits at the time of
the hearing. It will often become immediately apparent that both sides are using some of
the same exhibits, and they can be admitted by agreement.

6. USE OF EMAIL

The Board has made plain to judges that adjudication is not to take place by email, and
that is fair enough, but email is used during the course of adjudication by other agencies
for routine communications between the parties and the judge. The same should occur at
MSPB.

Take a common example: the scheduling of the status conference or prehearing
conference, or the hearing itself. What happens now is the judge sends out an order
scheduling the conference without talking with the parties in advance. One party or both
parties cannot meet with the judge or attend the hearing on the date shown. This
necessitates filing requests for adjustments of the dates. It would be simpler if the judge
who wants to hold a prehearing conference or hearing sends an email to the parties
asking them to work out amongst themselves several dates and then allow the judge to
select one of them, or for the judge to offer several dates, and allow the parties to come
up with an agreement. If there is no agreement, then the judge can put things on a more
formal basis. If the parties put something into an email that really should be part of the
Board’s record, then the judge can place the email into the record.

The point here is to expedite and make more informal Board adjudication.

B. PRECEDENTIAL AND NONPRECEDENTIAL DECISIONS

When Board decisions were first reproduced by the Government Printing Office and West
Publishing, final Board decisions were accompanied by the initial decisions of the (then)
presiding officials. That stopped. Then only Board final decisions were published. They
were all precedential. That practice was continued in one form or another for many years,
until the Board started using short form orders or nonprecedential final orders for
decisions that announced a result with very little discussion of the merits (substantive
comments are often included only in footnotes).

Most recently, and with the current Board, we have an amalgam of very few precedential
decisions and a large number of non-precedential decisions, some of which go on for 20,
30, or 40 pages, which convey new guidance or summarize precedent in a new way. 










