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UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOQARD

Hyginus U. Aguzie, Holley C. Barnes, Docket Nos.
Jenee FElla Hunt-0'Neal, and
James A. Scott, DC-0731-09-0261-R~-1
DC-0731-09-0260-R-1
AT-0731-09-0240-I-1

CHR-0731-09-0578-I-1

Appellants,
v.
Office of Personnel Management, FEB 4 2m0_

Agency.
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REPLY BRIEF FOR THE OFFICE OF PERSONNEL MANAGEMENT

Introduction

On January 14, 2010, fhe Merit Systems Protection
Board (MSPB; the Board) granted the Office of Parsonnel
Management's (OPM’s; the Agency's) request for leave to
file a reply to Appellant Hyginus U. Aguzie's January 4,
2010 response brief and Appellant James A. Scott's January
5, 2010 response brief_in the above-captioned consolidated
" appeal.! Appellant.Aguzie'and Appellant\Scott responded to
OPM's December 7, 2009 opening brief on the gquestions
presented in the gonsolid#ted appéél,'namely:

1. Whether the appellant is entitled to invoke the

adverse action procedures of 5 U.S.C. § 7513(d)

1 Appellants Holley C. Barnes and genee Ella Hunt-0O'Neal
did not file responsive briefs,




to appeal his or her removal, notwithstanding
that the removai was ordered by OPM pursuant to
its suiltability regulatiens at 5 C.F,R. Part
731, and 1if so,
2. Whether review of the other actions on appeal,
i.e., debarment and cancellation of
' eligibilities, remain within the Board’s

jurisaiction under 5 C.F.R. § 731.501.

Aguzie v. Offiée of‘Pers. Mgmt., 112 M.S.P.R. 276, 279

(2009); Barnes v. Office of Pers. Mgmt., 112 M.S.P.R. 273,

275 (2009).

In his response bfief, Appellant Scott also addressed
unreléted matters,‘namely, his continuing opposition to
consolidation of the appeal, and the merits of his petition
for réview. (Secott Res., Br. 1-8, Jan. 5, 2010.)
Consolidation was appropriate, since the threshold
guestions of law presented in the Aguzie appeal are
unaveoidable in the Scott appeal, (See Agéncy Mot. forxr an
gExtens;on cf Time to File a Resp. to the FPet, for Review, &
Statement of Good Cause 5, paras. 3-5, Oct. 15, 2009).
Further, with respect te¢ Appellant Scott's petition for
review, the Agency stated in its opening brief that "after
the Board resolves the two guestions presented [by the

consolidated appeal]l, it should order additional briefing




to allow OPM to address [Appellant's] petition([] for review
on the merits." (Agency Opening Br. 6 n.2, Dec. 7, 2009.)2
This reply brief is therefore limited to the questions

presented, infra, in the Aguzie appeal.3

2 The Agency contends that Appellant Scott's petition is
not ripe for review on the merits until the threshold issue
presented in Aguzie is resolved. If the Board does choose
to consider Appellant Scott's petition for review without
further briefing, however, it should deny the petition fer
failing to meet the criteria for review in 5 C.F.R. _

§ 1201.,115(d) or, in the alternative, should affirm the
presiding administrative judge's thorough and well-reascned
initial decision. -

* In limiting itself to the guestions presented, the
Agency also declines to respond to Appellant Aguzie's
argument that suitability actions should be limited to the
first year of Federa) employment as a matter of equity and
efficiency, as this is essentially a policy argument,
rather than a legal one. (See Aguzie Res. Br. 15-21.) 1In
any event, his policy argument is not well taken because,
in fact, OPM’s regulations already limit the c¢ircumstances
under which suitability actions may occur aftex the first
year of Federal employment., Under 5 C.F.R. §§ 731.105(d)
and. 731.203(d), OPM may take a suitability action against
an employee who has completed the first year of appointment
in only three circumstances that go to the heart of the
Civil Service examining and staffing system: 1) material,
intentional false statement, or deception or fraud in.
examination oxr appointment; 2} refusal to furnish testimony
a8 required under Civil Service Rule V; or 3) a statutory
or regulatory bar preventing employment in the position.
See Kissner v. Office of Personnel Management, 792 F.2d
133, 134 (Fed. Cir. 1986) (an employee's falsification of
his or her employment.documents does not disappear as a
basis for a suitability action during subsequent Federal
employment) .




ARGUMENT

A The Appaellants Fail to Establish that OPM's
Suitability Removal Authority is Contrxary to
Statute; Instead, the Appellants Provida
Additional Legal Support for the Argument that 5
the Civil Serviece Reform Act of 1978 Expressly
Reserved OPM's Existing Authozity to Take
Suitability Removal Actions Independent of S
U.8.C. Chapter 75
Appellant Aguzie argues that "[s]lince Congreés did not
exclude suitability determinations from" the Civil Service
Reform Act of 1978 (CSRA), "it follows that OPM's
suitability determinations are subject to the [CSRA]},
including Chapter 75 of Title 5 of the U.S. Code." (Aguzie
Res. Br. 6, Jan. 4, 2010). Yet as the Agency argued in its
opening brief, OPM's authority to take suitability actions
derives from Civil Service Rule V of Executive Ordezr (E.0.)
10577, as amended, which the President issued pursuant to
_applicable statutory authority, see 5 U.S.C. §§ 3301, 3302,
and 7301: and which oPM implemented pursuant to Executive
Order and its own statutory rulemaking and enforcement
authority. (Agency Opening Br. 9-12.) Further, in passing
the CSRA Congress ratified Civil Service Rule V by

éf[], and enforcle]"

the Civil Service rules, including Rule V; "to prescribe

requiring OPM to "execut([e], administ

requlations and to ensure compliance with" the Rules; and




to regulate and éontrol competitivelexaminations "subject
to" the Rules. (Id. 17-1B, quoting the CSRA, §§ 201(a) and
906(a) (2), 92 Stat. 1111, 1119, 1121, 1224, codified, in
relevant part, at 5 U.8.C. §§ 1103(a) (5), 1104(b) (3},
1302(a)).

In support of His argument, Appellaht Aguzie submits
that E.O0. 12107, reprinted as émended in 5 U.§.C. § 1101,
which conferred upon OPM the authority formerly exercised
by the Civil Service Commission to take suitability actions
under rule V, also provided,‘in section 2~402, that the
Order would continue in effect only "until modified,
terminated, or suspended,” "in accord with section 202(a)

- of" the CSRA. (Aguzie Res. Br, 7 n.3.) The Appellant
misconstrues this as a sunset provisibn when it is in fact
'a savings provision.

Section 302(a) of the CSRA, titled "Savings’
,Provigions," provided iﬁ relevant part that "all éxecutive
orders, rﬁlés, and regulations affecting the'Fedéral
service éhall continue in effect, according to their terms,
until modified, terminated, superseded, or repealed by the
President, [oril the Office of Personhel Management. . . ."
92 Stat., 1223, 5 U.8.C. § 1101 note. Thus, section 902(a)
of the CSRA héd the effect of reserving the existing

suitability program until such time as the President chose




to amend Civil Serviée Rule V or OPM chose to amend its
regulations.? |
Sgructurally, section 902(a) of the CSRA, which
reserved the Civil Service Rules and regulations,
complemented sections 201(a) and 206(a)(2) of the CSRA
which, as previously noted, required OPM to execute,
administer, and enforce the Rules and to promulgate
regulations‘consistent with the Rules.® It also
complemenfed section 904 of the CSRA, 92 Stat. 1224, 5
-U.5.C. § 1101 note, titled "Powers of the President
Unaffected‘Except by Express Provisions," which reserved

A

the President's e#isting authorities and delegations

4 As applicable here, section 902(a) of the CSRA
reserved the following regulations: 5 C.F.R. Part 731,
Suitability, §§ 731.201, 731.302(b), (c)} (1978) (governing
the Commission’s jurisdiction to direct suitability
removals under Part 754, and distinguishing such removals
from actions “initiated by an agency” under Part 752); 5
C.F.R. Part 752, Adverse Actions by Agencies,

§ 752.103(b) (2) (1978) (excluding, from the definition of
such adverse actions, “[a]ln action taken by an agency
pursuant to instructions from the Commission”}; and 5

" C.F.R. Part 754, Adverse Actions by the Commission,

§ 754.101(a) (1978) {(establishing the' procedures to be
followed when the Commission directed the removal of an
emplcyee under 5 C.F.R., § 5.4 or 731.302{&}}.

The Appellant also cites E,.QO. 12107's reference to 5
U.5.C. § 7135(b}. (Aguzie Res., Br. 7 n.3.) This is a
savings provision for pre-CSRA labor-management relations
policles, regulations, and procedures with no relevance to
this appeal.




"[e]xcgpt as otherwise expressly provided in" the CSRA
(emphasis supplied).®

In further support of his argument, Appellant Aguzie
argues that "if Congress had intended to exclude OPM's
suitability decisions from [the CSRA's adverse action
provisions] it would have so stated ... . ." (Aguzie Res.
Br. 6.) Yet as OPM noted in 'its opening brief, the
applicable princigle of statutory interpretation,jset forth
by the Pederal Circuit in Lackhouse v. Merit Systems
Protection Board, points in the opposife direction: .
Congress is presumed to be aware of the Civil Service Rules
in enacting statutes and; if it intends to amend or repeal

a Rule, will so indicate. Lackhouse, 773 F.2d 313, 316

n.6, 317 (Fed. Cix. 1985). Appellant Aguzie's attempt to

distinguish Lackhouse on grounds that Civil Service Rule V

"facially conflict([sl" with 5 U.S5.C. éhaptef 75 is
unavailihg, for as OPM aréued in its opening brief, OPM's
authority to initilate éuit%bility removals as'a-regulatory
enforcement functicn is érouhded in s;atute, and does not

|
conflict with employing agencies' separate authority to

€ As applicable here, section 904 of the CSRA reserved
the President’s authority to direct the removal of an
employee on grounds of suitability, and his delegaticn of
that authority to the Commission in Rule V of E.O. 10577,
as amended.




initiate adverse action removals as a management function.

{Aguzie Res. Br. 12; Agency Opening Br. 7-8, 17-19, 23-25.)

B. The Appellants Fail to Establish that in Passing
the CSRA, Congress Implicitly Intended for
Suitability Appeals to be Adjudicated as Adverse
Acticons Under 5 U.S.C. Chapter 75

Appellant Aguzie argues that Congress intended 5.

U.S.C. Chapter 75 to comprehensively address the rights of
permanent Federal employees facing. removal, and that "OPM
is attempting to 'carve out' an exception to" those
statutory rights. (Aguzie Res. Br. 9-10.) In support of
his argument he quotes Lovshin v. Department of the Navy,
where the Federal Circuit noted that "'Chapter 75 was

revised to spell out with greatexr particularity the

procedural rights of employees when action is taken

thereunder'"” including "'minimum rights . . . set out in
s 7513(b).i" (Aguzie Res. Br. 12-13, quoting Lovshin, 767
F.2d 826, B834-35 (Fed. Cir. 1985)). He further argues that

Lovshin sténds for the proposition that "an employee's
'substantive rights' under the civil service laws may not
be abridged by an agency's use of differént rules and
procedures regarding discipline}" (Aguzie Res. Br. 13,‘

citing and quoting 767 F.2d at 841-42.)




The appellant's first point begs the question{ as a
suitability removal action is not an action taken "under”
Chapter 75; rather, it is taken under Civil Service Rule V
and 5 C.F.R, Part 731. (Agency Opening Br., passim.) The
appellant's second point similarly begs the guestion
because suitability actions are not "disciplinary" actions.
In any event, and more to the point, the Lovshih'Court did
not say in the text cited by the appellant that "an
employee's 'substantive rights' under the civil sexvice
laws may not be abridged by an agency's use of different
rules aﬁd procedures regarding discipline.” Instead, the
| Court stated that pursuant to 5 U.S.C. § 7701 (e) (2) (B), an
employee may, in appealing a pexsonnel action to the Board,
raise an affirmative defense that the agency engaged in a
prohibited personnel practice, to proﬁect his "substantive
rights” under 5 U.S.C. chaptef 23. Lovshin, 767 F.2d at
B41-42. It is undisputed that an aﬁfirmative defensermay
‘bé raised in any MSPB appeal, including an appeél of 4
suitability actien, so it is unclear what point the
appellant is trying to make here. See 5 U.S$.C. § 7701(a)
(giving the Board appellate jurisdiction.over "any action
which is appealable to the Board under any law, rule, or

regulation™) and § 7701 (c) (2) (providing that in any such




appeal, "the agency's decision may not be sustained” if the
employee Succeeds in his affirmative defense); 5 C.F.R.

'§ 731..501(a) (making suitability actions appealable to the
Board, and therefore subject to affirmative defenses).

In further support of his argument that Congress
intended 5 U.5.C. Chapter 75 to comprehensively address the
rights of permanent Federal employees facing removal,
Appellant Aguzie argﬁes that "chapter 43 and chapter 73
.procedures are, by statute, mutually exclusive. . . . By
contrast, there is né séatutory provision that would
preclude a removal action ostensibly taken under. 5 C.F.R.
part 731 from being adjudicated under éhapter 75
standards.” (Aguzie Res. Br. 14-15, citing 110 M.S,P.R. at
278 n.2 (citing 5 U.S.C. § 7512).}) Section 751é of Title 5
enumerates certain actions that are exciuded from the
defiﬁition of an "adverse action," inecluding, in paragraph
(D), a performance—based removal under S U.S.C. § 4303.

Yet there is no indication that the list in § 7512 is -
intended to be exhaustive, with everything not specifically
enumerated constituting an “adverse action.” As a mattér
of statutory interpretation, "[n]Jot every silence is
pregnant. . . . In some cases, angress intends silence to
rule out a particular stétutory application, while in

others Congress' silence signifies merely an expectation

10




that nothing more need be said'in order to effectuate the
relevant legislative objective. An inference drawn from
congressioéal silence certainly cannot be credited when it
is contrary to all other textual and contextual evidence of
congressioﬁal intent.” Burns v. United States, 501 U.S5.
129, 136 (198%1) (internal citations and quotations_ ;
omitted) . |

As noted infra, the context of section 204(a) of the
CSRA, by which S U.3.C. § 7512 was enaéted, included: 1)
section 904 of the CSRA, which reserved the President's
authoritiasrand delegations; 2) section 902(a} of the CSRA,
which reserved the existing Civil Service Rules and
regulations governing suitability removals; and 3) sections
201 (a) aﬁd 906(a)(2) of the CSRA, which required OPM to
execute, administer, and enforce those Rules and to
promulgate regdlations consistent with them. Fﬁrther, the
history of the statute shows that there was a legislative
purpose in specifically excluding certain actions, such as
Chapter 43 performance actions, from the Chapter 75
definition of an adverse action. Prior to the enactment of
the CSRA, agencies were requiréd to take performance -
actions under Chapter 75, a requirement that the CSRA
elimiﬁated. See Lovshin, 767 F.2d at 830—31;.See‘also S.

Rep. No. 95-969 (1978), at 39-40, as reprinted in 1578

11




U.5.C.C.A.N. 2723, 2761-62. Nothing needed‘to be said
about the existing suitability program to meet the
leglslatlve objectlve of distlngulshlng the new performance
actions established by the CSRA from adverse actions,
because the suitability program was already distinct.

More bfoadly, the excéptions in section 7312 served to
“conform[] this section to other provisions in title V”
governing removals. S. Rep. No. 95-363, at 50, as
reprinted in 1978 U.S5.C.C.A.N. at 2772. It was ﬁnnecessary
to list suitability removals to effectuate this legislative
objective, because the sultability removal authority was
reserved by uncodified provisions pf the CSRA, not by
codified provisions requiring conforming language.’

In 5 U.S.C. §§ 7513(a) and 7514, Congress gave OPM the
aﬂthority.to interpret any ambiguity in § 7512’s coverage,
and OPM’s reasonable interpretive regulations are entitled

to deference. (See Agency Opening Br. 16, citing Chevron

! Foreclosing OPM-initiated suitability actions would
appear to be unnecessary for achieving the CSRA's
overarching goal of empowering agencies to take actions
against unsatisfactory employees without unnecessary
delays. See, e.g., 5. Rep. No. 95~969, at 3-4, $-10, 40,
as reprinted in 1978 U.S.C.C.A.N. at 2725~26, 2731-32,
2762, 2773; H.R., Rep. No. 95-1403, at 2, 4, 7 (1978), and
President's March 2, 1978 Message to Congress therein, as
reprinted in Staff of H. Comm. on Post Office & Civil
Service, 96 Cong., Legislative History of the Civil
Service Reform Act of 1978, at 636, €39, 641, 644 (Comm.
Print 1979). '

12




'U.S.A., Inc. v. Natural Res. Def. Council, 467 U.S. 837
(1984).) 1If there is any doubt anut whether a suitability
action is an “adverse action” under 5 U.S5.C. § 7512, it‘is
resolved by OPM's interpretive regulations at 5 C.F.R.

§ 752.401(b) (10), which exclude.a suitability action taken
under 5 C.F,R, Part 731 from Chapter 75's definition of an

adverse action. (Agency QOpening Br. 14-15.)°

C. The Appellants Fail to Establish that the Board’'s
and tha Fadaral Circuit’s Case Law Racogniza
Suitability Removals as Adverse Actions

Appellant Aguzie argﬁes that “in many c¢ases involving |

permanent Federal employees, suitability remdvals are
processed under 5 C.F.R. part 752 and include consideration
of the Douglas factors.” (ARguzie Res. Br. 12.) 1In
support,'he cites Kissner v. Office of‘Personnel Management
as having applied the Douglas factors applicable to Chapter : |
- 75 removals in reviewing the Agency’s suitability action,
(Id. 11-12, citing Kissner, 792 F.2d 133, 134-35 (Fed. Cir.

1986).)

¢ The Agency’s suitability regulatﬁons, likewise,
exclude a suitability action from the definition of an
adverse action, and the Board's own jurisdictional
regqulations treat an adverse action under Chapter 75 and a
suitability action under 5 C.F,R. Part 731 as distinct
appealable actions. (See Agency Opening Br. 14-15, 16 &
n.6, citing 5 C.F.R., §§ 731.203(f), 1201.3(a) (2),
1201.3(a) (7)) '

13




These argument§ are unavailing, for ﬁhen the Board had
this question squarely before it, the Board copcluded, as
the discussion below will demonstratg, that it had no basis
to attempt to "mitigate™ the suitaﬁi;ity actions that.
resulted from the determinations of unsuitability the Board
was reviewing. See Shelton v. Office of Personnel
Managemént, 42 M.S.P.R. 214, 221 (1989), aff’d, 904 F.2d 46
(1990) (table).. This holding was reaffirmed by the Federal
Circuit's decision, in Folio v. Department of Homeland
Security, that the Board's jurisdiction to review
suitability determinations is limited by OPM regulation‘and
does not include the authority to review the suitabilityr
action taken. 402 F.3d 1350, 1355 (Fed. Cir. 2005).
Consistent with Folie, the Board has recognized that it has
no jurisdiction to review the appropriateness of a
suitability action, and that if fewer than all the charges
are sustained, the Board must remand the cése to OPM for a
determination ¢f the appropriateness'of thé action. Doerr
V. Office of Pe#s. Mgmt., 104 M.S.P.R. 196, 202 (2006); |
Sosa v. Offi¢e of Pers. Mgmt., 101 M.3.P.R. 583, SB35
(2006) . -

The Agency is unaware of any case ip which the Board
or the Federal Circuit has revieﬁed a suitabjlity removal

as an adverse action under Chapter 75. The Agency

14




previously noted that the Board and the Federal Circuit
havelonly citea-s C.F.R. Part 731, not Part 752, as the
regulation governing the Agency’s action or the Board’s
appellate jurisdiction in suitability-remcval appeals,
(See Bgency Opening Br. 16-17, citing Doerr v. Office of
Pers. Mgmt., 104 M.S.P.R, 196 (2006); Sosa v. Office of
Pers. Mgmt., 101 M.S.P.R. 583 (2006); McClain v. Office of
Pers. Mgmt., 76 M.S8.P.R. 230 (1997); Kissner v. Office of
Pers. Mgmt., 792 F.2d 133 (Fed. Cir. 1986); Shelton v.
Office of Pers. Mgmt., 42 M.S.P.R, 214, 221 (1989), aff’d,
904 F.2d 46 (Fed. Cir, 1990) (table).)’

To be sure, the Federal Circuit in Kissner, and the
Board in three of the other eaxly céseé, Swift,
Morderosian, and McCreary, appeared to assume that Douglas
factor balancing-was applicable to Part 731 actions,
~ without suggestiné that é Part 731 actiﬁn could be-
adjudicated under Chapter 75. See Kissper, F.2d at 134-35

(finding that the petitioner failed to establish his

S See also Reed v. Office of Pers. Mgmt.,, 74 M.S.P,R.
616 (1997); Swift v. Office of Pers. Mgmt., 48 M.S.P.R. 441
(1991); Morderosian v, Office of Pers. Mgmt., 42 M.S.P.R.
371 (1989): lLogan v. Office of Pers. Mgmt., 36 M.S.P.R. 615
(1988); DeAngelis v. Office of Pers. Mgmt., 28 M.5.P.R. 456
(1985); Kissner, 28 M.S.P.R. 392 (1985) (also citing OFN’'s
former suitability regulation in Part 754), aff'd, 792 F.2d
133; McCreary v. Office of Pers. Mgmt., 27 M.S.P.R. 459
(1985).

15 |




poténtial for rehabhilitation): Swift, 48 M.S.P.R. af 448, .
‘and McCreary, 27 M.S.P.R. at 462 (finding that the
administrative judge apprépriately considered mitigating
-factors in reviewing the appropriateness of the suitability
action); Mordercsian, 42 M.S.P.R. at 374-75 (fiﬁding that
the administrative judge appropriately applied éggravating
factors in reviewing the appropriateness of the suitability
action). Yet when the issue was directly presented, as
noted above, the Board stated that it had no basis in case
léw to engage in Douglas balancing.in reviewing an action
under Part 731L. »

In Shelton v. Office of Personnel Management, for
example, in:a non-prece&ential decision, a Federal Circuit
panel remanded a'suitability removal to the Board and
ordered it to mitigate the action. Shelton, 8092 F.2d 787
(Ped. Cir. 1986) (table) (affirming in part, reversing in
part, and remanding 28 M.S.P.R. 389 (1985)). On remand,
the Board mitigated the removal to a suspension; but did so
only "[i]n‘compliance with the Court's unpublished remand
decision,” statingrthat the Board's Opinion and Order,
"like the court's unpublished opinion, is limited to the
specific circumstances of this case, and will nﬁt be
considered precedential or binding in future cases." 34

M.S.P,R. 356 (1987) (NP). i




In a precedential decision reviewing appellant
Shelton's request for attornef fees, however, the Board
;hen noted that it “has no precedent for applying the
Douglas case to mitigate an OPM action under 5 C.F.R. part
731, once OPM has deterﬁined that an employee or‘applicant
is unsuitable for Federal employment. Although OPM sets
forth factors it must consider in determining whether its
action under part 731 will promote the efficiency of the
service, those factors go to the very essence of the
suitability determination in the first instance, and not to
the propriety of the 'penalty' flowing therefrom." 42
M.S.P.R. 214, 221 (1389}, aff’'d, 904 f.Zd 46 (1990) -
(table); accord, Hutchcraft v. Dep't of‘Traﬁsp., 55
M.S.P.R. 138, 143 (1992), aff'd, 996 F.2d 1235 (Fed. Cir.
1893) (table). |

Subsequent case law reaffirms‘that there is no basis
in regulation or judicial precedent ﬁo mitigate a
suitability removar under Paxt 731, let alone treat such a
removal as.an advérse action subjact to Chapter 75
procedgres-; In particular, the Federal Circuit has adoéted
this principle.

The Federal Circuit ruled in Folio v. Department of

' Homeland Security that “Congress granted OPM the authority

to define the scope of the Beoard’s authority” to review

17




suitability determinations, and that under OPM’s
regulations in 5 C.F.R. § 731.501, “the Board may consider
all aspects of a suitability determination, except the
actions'tagen pursuaﬁt to it.” (See Agency Opening Br. 13,
citing Folio, 402 F.3d 1350, 1358 (Fed. Cir. 2005) .}

The Board has appropriately applied Folio as
sustaining a limited scope of review. Citing Folio, the
Board recently ruled that the Board cannot review the
appropriateness of a suitability removal action when all of
the charges are sustained; and that ﬁhe Board must remand
the case to OPM for‘a determination of the appropriateness
of the removal action when fewer than all of the charges
are sustained, rather than reviewihg the appropriateness of
the action itself. Sbsé, 101 M.8.P.R. at 585; Doerr, 104
M.S.P.R. at 202. Appellant Aguzie’s attempt to distinguish
Folie, Sosa, and Doerr-on the facts misapprehends the
nature. of the dec¢isions, which recognize fundamental
limitations on the Boa?d's appellate jurisdiction over

suitability determinations., (See Aguzie Res. Br. 8-, 1l.)

18




D. The Appellants Fail to Establisk that OPM's
Suitability Regqulations Violate Employees’ Fifth
Amendment Due Process Rights, or Require a
Standard of Proof Inconsistent with 5 U.s.C.

§ 7701

'~ Appellant Scot£ argues that suitability removals
vioiéte érocedural due process under the Fifth Aﬁendment
because they are undettaken by OPM rather than by tﬁe
employing agency, thereby allegedly denying the employee an
édequate opp0rtunity to raspond to the charges.,  (Scott
Res., Br. 11-12.) OPM’s suitabiliry :egulations aré clearly
constitutionally adequate because they afford a tenured
¢ivil servant facing removal a pre-termination notice and
an opportunity to respond po charges,-as well as a post-~
termination hearing. 5See 5 C.F.R, §§‘731.302‘to 731.304,
731.501; Cleveland Bd. of Educ. v, Loudexrmill, 470 U.S..

532, 545-46 (19985).

Appellant Aguzie similariy argues that OPM’'s
suitability regulations are procedurally inadequate because
the Agency need only prove its case by substantial
evidence. (Aguzie Res. Br. 14.}) The Apﬁellant, however,

is simply mistaken as to this point. Under 5 U.S5.C.

§ 7701 (c) (1) (B), except in the case of a Chapter 43
performance_action, “the decision of the agency shall be

sustained . . . only if the agency's, decision . . . is

18




supported by a preponderance of the evidence.” This

standard of proof is equally applicable in adverse action

appeals and suitability appeals. (See Agency Opening Br.
26.)
Conclusion

For the reasons sfated in the Agency’s opening brief
and in this brief, an individual removed under Civil
Service Rule V and 5 C.F.R. Part 731 is entitled to appeal
his removal under Part 731, and may not appeal his removal
under 5 U.S5.C. § 7513(d). The Board must review whether an
unfavozrable suitabilit& determinagtion is supported bf
preponderant evidence under the standards OPM has
prescribed in 5 C.F.R. Part 731. When the Board sustains
an unfavorable suitability determination, the Board is
-foreclosed from :eviewing the appropriateness of a removal

action taken pursuant to that determination.

20




o

20TAXSS JO B3IEBDTJFTIIBD iaansoToul

Tosuncy TBISUSY Y3 JO 3DTIIO0
aA;nequasazdaa Kousby

pIenoITy -p 1I3qod

Tasuno)y TEISUSD Byl jJO IVTII0
satraeiusserdsy Aduehy
1IeD ‘W ausTIed

~a) W T

A3TTTgRIUNOdDY

pue swd3lsAg ITISK A0
Tesune) TeIdUSD JUBISTSSY
Moy & UdaAR21S

Ve

Tasun TeI2usn
ueTdey suteTrd

— 7 Y)

‘paaatwans ATTngaoadsay

vzo/zeo0f@

Xv¥4 8L pL 01L02/¥0/20






